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The legal content and bearing of the Prophet's teaching are 
undeniable.

This is corroborated by the establishment of judiciary during 
his life-time.

Prophetic sunnah was normative from the beginning.

Islamic legal doctrines were mainly the result of endeavour 
to apply Prophetic teachings.

Trend towards formalism and systematisation followed the emergence 
fuqaht1 circa 100. In Rufa Ibrahtm typifies this.

During the second century sunnah of the Prophet retained its 
importance. Besides traditions from the Prophet its embodiments were 
traditions from Companions, and 'practice'. Inter-school polemics led 
to increasing formalism, culminating in Sh&fi<i's theory which equated 
sunnah with Prophetic traditions. Kufian doctrines normally rested on 
traditions from the Prophet and Companions rather than 'practice'.
Rufians represent the trend which led to ShSfi't's legal theory.

The theory of "back-projection" of traditions is untenable.
In respect both of legal theory and technical legal thought, 

Kufians stood mid-way between ancient schools and Shelfi ‘t.

m
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PEEFAOE

This study is the result of about two and a half 
years of sustained research (Qotober 1963 to March 1966 
A.D.) in which there was hardly any distraction except 
this writer's teaching job (from May 1965 A.D. onwards). 
The expenditure of such a considerable amount of time is 
understandable in view of the vastness and the highly 
involved nature of the subject. For in order to arrive 
at one's own judgment on the questions which this work 
attempts to investigate. —  even if that might have 
meant in the end the confirmation of some established 
opinion —  a great deal of careful reading and reflec
tion was required. This was especially so for a person 
who had not gone through the traditional, systematic 
education of Fiqh and thus had to devote a good deal 
of time filling up gaps in his knowledge of Fiqh. Hadith. 
etc. While it would be preposterous on this writer's 
part to consider his conclusions to be the revelations 
of absolute truth, it is hoped they are correct in their 
broad essentials and deserve serious consideration of 
the scholars of the history of Islamic law. This does 
not detract from the fact that in such a complicated 
subject as the present one, occasional lapses can hardly

1 TV IV" — ~*MnrT-mTrrm— im— w .......................................        -
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be avoided.
It seems essential to express my gratitude to 

all those who stimulated my interest in this field of 
study and assisted me in one way or the other in adding 
to my knowledge of the subject or in the completion of 
this work. The first name that comes to my mind is 
that of Prof. W.C. Smith, the former Director of the 
Institute of Islamic Studies, McGill University. It 
occurred to him several years ago that Fiqh. which 
represented an important aspect of Islamic thought, 
called for serious research and, initially to my great 
consternation, he thought that I was the man for the 
job. In fact but for his initial encouragement this 
writer would have hardly been inclined to undertake 
research in this subject.

Several courses at McGill University proved to
be of considerable help in preparing this writer for
this task. Prof. Uiyazi Berkes1 seminar made this
writer familiar with the sociological and historical
aspects of Islamic law. Prof. Muhammad Rashidi's
course, which consisted of reading Shawkdni's Irsh&d
al-Puhul. helped a good deal in developing an under-
standing of the structure of Islamic legal theory.
Prof. I. Isutsu’s course helped prepare this writer to 
look at development of ideas through its semantic
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evidence. Prof. Smith.'s seminar on Theology enabled 
this 'writer to study an aspect of Islamic thought with 
which he was theretofore only nominally conversant. 
Mawl&na Sa’ld ihmad Akbar&badi, (who was at McGill 
during the academic year 1962-63 A.D.), helped him to 
develop.some competence in Arabic literature and poetry. 
Moreover, in order to. deepen this writer's knowledge of 
Fiqh and in order to understand better the approach of 
modern Western scholars to the subject, the Institute 
arranged once-a-month visit to Columbia University,
Hew York. During these visits this writer spent greater 
part of day with the most erudite Western scholar in 
the field of Fiqh. Prof. Schacht. Hardly could anything 
have been more instructive. Thanks to these meetings 
with Prof. Schacht, this writer was able to develop a 
vivid understanding of the approach, of the Western 
scholars to Islamic Fiqh. particularly to its historical 
aspects.

Through the courses taken at the History Depart
ment of McGill and under the able professors such as 
Bayley, Fieldhouse, Reid, Zagorin and Mladenovic, I 
became more keenly aware of the implications of apply
ing the historical method to a given historical problem, 
apart from my developing better acquaintance with the 
grander problems which face a historian —  the philoso-
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phical aspect of history. To all these teachers I am 
deeply grateful, particularly to Prof. Schacht who not 
only helped me a good deal during my visits to him in 
Hew York hut also helped me during the last stages of 
my work by further explaining his viewpoint in reply 
to two of my letters. I have frequently referred to 
his Origins in this study. At several places I have 
also benefited from Prof. Schacht's translations of the 
original texts.

During my stay in Cairo (October 1963 - April 
1964 A,IX) where I was enrolled at Ma’had al-Dir&s&t 
al~Isl&mxyah. I received appreciable help and encour
agement from the learned director of the Ma*had. Dr. 
Muhammad ’Abd ALl§h al-'Arabi. In Cairo I also had 
the unique fortune of benefiting from the learning of 
Shaykh Muhammad Abu Zahrah, one of the greatest Muslim 
jurists of our time. Shaykh Abd Zahrah generously 
permitted me to visit him at his residence once every 
week and spend the evening with him discussing the 
problems of my research. Apart from seeking guidance 
from Shaykh Abd Zahrah, which itself was very valuable,
I also tried to acquaint him with the results of Orient- • 
alist research in the field of Islamic law. With this 
purpose in mind, I translated into Arabic Prof. Schacht's 
article "Pre-Islamic Background and Early Development of
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viii
Jurisprudence" from Law in the Middle East, vol. I- ed* 
Majid Khadduri and Herbert J. Liebesny, (Washington
D.C., 1955 A.D.), (pp. 28-56). I tried to elicit 
Shaykh Abti Zahrah's opinion on Schacht's approach and 
method and also tried to find out his own alternate 
approach and method. His reaction to Schacht’s article 
is enshrined in a lengthy rejoinder entitled "Ta'llq&t 
’aid awhdm Shakht [sc. Schacht]", which illustrates 
the gulf that continues to exist between the Orientalist 
and the Islamic traditions of learning. In Cairo I also 
received valuable help and guidance from Mr. Muhammad 
*Abd al-Mut'dl al-Jabri, .the author of al-Naskh fi al- 
Sharit ah Isl&miyah. and Mr. *Abd al-Rahim Rudah of 
Majallat al-Azhar in reading early and classical fiqh£ 
texts.

In Cairo I also enjoyed courteous assistance from 
several libraries. The D&r al-Kutub and the libraries of 
the American University of Cairo, of Jdmi'at al-Q&hirah, 
of the Institute of Dominican Rathers and of al-Azhar 
generously allowed me the use of their materials. I am 
deeply thankful to all the above-mentioned institutions 
and scholars, and to my numerous friends in Cairo who 
made my stay pleasant and useful.

The major part of this research was carried on, 
however, in Karachi. During the course of this work

 —  ■   —
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this writer received assistance, co-operation and 
encouragement from various sources. Eke Institute of 
Islamic Research (Pakistan) arranged that Mufti Amjad 
'.All, a learned scholar of Fiqh on the staff of the 
Institute, help me grasp the subtleties of the most 
difficult book in Fiqh that I have so far encountered, 
Shaybdni's al-Jami* al-Kabir, a task which the learned 
scholar accomplished with competence. Ihe library of 
the Institute of Islamic Research, the library of the 
Department of Archaeology, Government of Pakistan,
Ribdt al-'IJldm al-Isldmiyah, Majlis-i * Umi and the 
library of Ldr al-’Uldm al-5Arabayah allowed me to 
make use of their materials. My good friend Mr. Bashir 
Muhammad, who has an excellent private collection of 
Arabic books, allowed me to borrow several books, par- . 
ticularly mentionable among which are two rare books 
which I kept with me for about two years: K. al-ith£r 
of Abd Ydsuf (which was neither available in the book
stores of Cairo, nor of Baghdad, nor of Karachi, nor of 
Bombay), and K. al-Hu.ja.j. of Shaybdni (which again, is 
extremely rare). Ehe availability of this last work has 
been of great advantage. The Library to which this 
thesis owes most, however, and where almost every single 
page of it was written, is the promising library of the 
State Bank of Pakistan. Had the excellent facilities of

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

this library and the enthusiastic co-operation, of its 
staff not been available to me, it would have been 
exceedingly difficult to complete this work in Karachi.

I also have had the privilege of occasionally
discussing matters relating to my thesis with several
scholars: with Mawldnd Muntakhab-u-1 -Hagg. Mawl&nd
' Abdu-r-Rashid Nu' mani, Mawl&nd Abd al-A'l£ Mawdddi,
MawldnA Tdsin, Mawldnd * Abdu-l-Quddds Hdshimi, Mawl&nd
Muhammad Taqx 'UsmAnx, and my learned father-in-law,
MawlSnd Muhammad Nazim Nadvi. My father, Mr. Muhammad • • . 9 #
Zafar Ahmad Ans&ri kindly went through a few chapters 
and suggested a few useful changes. Dr. Muhammad 
Hamidullah was good enough to go through the first 
draft of the first two chapters of the thesis and 
besides jotting down a couple of remarks, also furnished 
valuable information about 'Umar's instructions to Abd 
Mdsd al-Ash'ari.

Dr. Razlur Rahman, my thesis adviser, showed great 
patience, consideration and tolerance throughout the 
period of my contact with him and played no minor role 
in keeping my spirits up. The present Director of the 
Institute of Islamic Studies, Dr. Charles Adams took 
very good care.of my requirements during my research, 
besides constantly goading to finish up my research. It 
is through M s  kindness that I was able to make use of a

^ ---------------------
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Xi
considerable amount of material not available in Karachi, 
of which particularly mentionable is the xerox copy of 
Ibn Ibdd's letter to * Abd al-Malik in Barr&di. K. al-i 1 ■ ■■ —*
Jawdhir. To all these gentlemen I am profoundly grateful.

This study was made possible firstly, by the long 
study leave granted by the University of Karachi and 
secondly, by the several grants which enabled this writer 
to concentrate on his study and research. But for the 
grants made available by the Canada Council, Ottawa, the 
Institute of Islamic Studies and the Asia Foundation 
this study would hardly have been possible. I am thankful 
to all these institutions for the assistance I have 
received from them, particularly for the fact that they 
enabled me to keep my family together with me in Montreal 
and Cairo. Heedless to say that the views expressed in 
this work are exclusively mine and have nothing to do with 
these institutions.

Among my friends and colleagues, Mr. Y. Freedman 
obtained for me information about the usages of certain 
fundamental words in the pre-Islamic and early Islamic 
poetry from the Hebrew University, Jerusalem. I am very 
grateful to him and have used this information in compil-' 
ing appendix II. During the last days of my work in par
ticular, my close friend Mr. Mi *r&j Muhammad, ungrudgingly 
gave so much of his time, reading through the proofs, etc.,

^  ;
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that I can hardly ever repay the debt of gratitude that 
I owe him. My brother-in-law Mr. 'All Kd^im, M.A., 
helped me a good deal in checking references and pre
paring appendix II, for which I thank him heartily.

last, but not the least, is the debt of gratitude 
I owe to my wife who suffered my bookishness with her 
characteristic grace and sweetness, and to the members 
of my family who kept my life pleasant and cheerful 
throughout.

A few words in the end, about some of the tech
nical aspects of this thesis. First of all, the writer 
has tried to follow the system of transliteration 
adopted by the Institute of Islamic Studies, McGill 
University. The table embodying this system, forms 
appendix III of this thesis. So far as the Arabic or 
Urdu names of persons, books or institutions are con
cerned, they have been transcribed according to the 
above-mentioned system, unless the persons or institu-. 
tions concerned had themselves transcribed them differ
ently. As for the names of places, while the proper 
scientific transcription of Kufa has been adopted in the 
title for the sake of accuracy, the popular English 
spellings have been retained consistently for the sake 
of convenience. Secondly, the abbreviations of most of 
the works which have been used have been mentioned in the
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notes. With, regard to some of them it was found more 
convenient to mention them in the "bibliography. Par
ticularly noteworthy in this connection are the often- 
quoted Treatises of ShS.fi’ i. We have cited them as 
Trs. I, II, etc., in the manner Prof. Schacht has done 
in his Origins of Muhammadan Jurisprudence (p. 338). 
Thirdly, reference to Treatises I, II, III, VIII, and IZ 
has been made according to the number of their para
graphs as fixed by Prof. Schacht (c.v. ibid.. pp. 331- 
35).

It seems necessary to point ou.u in connection 
with the names of important Islamic personalities, that 
this writer is habituated to pronouncing with the Prophet 
Muhammad (and other prophets) the formula which is usually 
rendered into English as "peace be on him", and with the 
Companions the formula; "Cod be pleased with them", and 
"God have mercy on them" in respect of other venerable 
personalities. It was extremely difficult, besides being 
jarring, to include all these formulae in the text of the 
thesis for they would have sometimes occurred several 
times on a page. These formulae may, therefore, be con
sidered understood.

This writer who, both as a student and as a Muslim, 
is committed to search after truth and knowledge feels 
inclined to round off this preface by expressing his
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profound consciousness of man's limitations in his 
quest for truth and knowledge —  unless aided "by God —  
by repeating the sentence with which often the writings 
of classical Muslim scholars are concluded: "What is
true is best known to .All&h".

Zafar Ishltq .Ans&ri
Karachi, July, 1966.
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UTiDROXUXO TI03ST

The early centuries of Islam have formed the subject 
of several important studies during the last hundred years. 
The scope of historical research has gradually expanded to 
increasingly embrace, besides biographical works and poli
tical histories, subjects relating to the cultural and 
intellectual aspects of early Isl&m. The history of 
Islamic law is one of those subjects which have stimulated 
the curiosity of a- considerable number of scholars during 
the last hundred years.

The earliest mentionable work in the field of early 
Islamic law was that of E. Sachau, Zur altesten Geschichte 
des muhammedanischen Rechts. (published in 1870 A.E.)
The next important scholar who stepped into this field was. 
Ignaz Groldziher, one of the most erudite and brilliant 
scholars in the Orientalist tradition of scholarship. His 
!Die Zghiriten. (Halle, 1884 A.D.)2 is a competent pioneer
ing work on the ZShirl school. Ho less valuable, however, 
is that portion of the work (pp. 3 ff.) in which Groldziher 
has attempted to give an historical account of how, in the 
course of handling legal questions during the early period, 
various strands, particularly those of Ba*v and Hadith. 
developed. His explanation of the attitudes adopted by
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$ 2
_ahl al-Ra'-y and ahl al-Hadith remains to this day one of the 
most illuminating statements on the subject.. Moreover, 
Groldziher devoted the second volume of his magnum onus:

that they represented various stages in the growth of 
Islamic doctrines and it is in this that their utility lay.
He denied, however, the claim that they went as far bach 
as they professed to, viz., the time of the Prophet. The 
attribution of doctrines to the Prophet, Goldziher pointed 
out, was the standard means whereby a doctrine attained 
its binding character and it was for this reason that the 
name of the Prophet was invoked. Groldziher's thesis has 
generally been accepted by Western scholars. His "discovery", 
to cite Schacht, "became the corner-stone of all serious 
investigation of early Muhammadan law and jurisprudence, 
even if later authors, while accepting Goldziher's method 
in principle, in their natural desire for positive results, 
were inclined to minimize it in practice".^ Margoliouth,
Hurgronje, Lammens, Guillaume, Wensinck, all subscribe to 
this view and have tried to apply it in their investiga-

More recently, Joseph Schacht has applied Goldziher's 
thesis in studying the "origins" of Islamic jurisprudence

Muhammedanische Studien. (first published in 1890 A.P.),-̂  
to a critical study of the traditions from the Prophet. 
With regard to them Groldziher arrived at the conclusion.
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and has carried it perhaps to its farthest limit. Goldziher 
had at least conceded that there Was a possibility of referring 
confidently a very small part of the contents of canonical 
compilations to the earls'- period from Which they professed to 
date. But Schacht has carried Goldziher*s skepticism to the 
point of declining to recognize the authenticity of each and 
every legal tradition.7 However, Schacht is a scholar of such 
vast learning and competence that his Origins, (first published 
in 1950 A.D.), has already become a classic. She significance 
of the Origins lies in Schacht *s rigorous application of 
Goldziher*s thesis in trying to explain the entire development 
of Islamic jurisprudence during its formative phase. Ho less 
significant is the fact that Schacht has further developed 
the trends initiated by Margoliouth and has vehemently argued

Qthat the sunnah of the Prophet is a relatively late concept. 
This writer disagrees with several of his conclusions, as will 
become obvious in the following pages. This does not detract, 
however, from the fact that no other work embodies a comparable 
amount of research, nor does .any other work attempt to show the 
early development of Islamic jurisprudence on such a wide 
canvas.-.

Since the publication of the Origins no significant 
work in the field of the early history of Islamic law and 
jurisprudence has been written by any Orientalist scholar. The 
latest work viz. H.J. Coulson, A History of Islamic law.
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(Edinburgh, 1964 A.D.),9 does not make any significant 
contribution to the existing fund of knowledge about the 
history of Islamic law. Nor does that book aim at that.
It addresses itself to a much more modest purpose: 11 to show 
the present stage of [Western] scholarshipin that field 
of study. This fact notwithstanding, the worth of the book 
seems to lie in the fact that the author has expressed some 
serious doubts about the method, that has been pursued by 
Western scholars, for instance, Schacht, in their study of 
the development of Islamic law. Coulson is so greatly under 
the spell of the Orientalist scholars of established reputa
tion, however, that his position betrays an extent of ambi- 
valence and confusion. She book might be remembered in 
future, if it is remembered at all, among the first hesitant 
expressions of skepticism about some of the presuppositions 
underlying the method generally adopted by the Orientalist 
scholars in their study of Hadith,*^

Among the Muslims, interest in the historical aspect 
of Islamic law is even more recent. This does not mean that 
the Muslim, scholars of the past lacked historical conscious
ness altogether.*^ There is, however, a perceptible differ
ence between the attitudes of the scholars of the present 
time who are interested in the history of Islamic lav; as such, 
and the Muslim scholars of the past. This lies in the fact 
that the latter*s interest, in the Islamic legal science was
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so absorbing and their curiosity about the historical 
aspect of Islamic law was so feeble that they could have 
hardly thought in terms of making it the subject of a 
special study.

During the last fifty years, however, the history 
of Islamic law has been the subject of several works pro
duced by Muslim scholars. In the Arab countries, the two
pioneering works were: Muhammad al-Khudari. la’rlkh al-• • * — r 1 '■ 1 '* '
lashri*al-Isl&ni. (Cairo, first published in 1920 A.D.),^ 
and Muhammad b. al-Hasan al-Ha.iawi, al-Pikr al-S&mi fi

•  •  •  w  ■* — I   —  — I - '.— -

la’rikh al-Biqh al-Isl&mi, 4 vols., (Rabat-Pes-Iunis,
1345-9/1926-31 A.D.). By the forties of the present
century of the Christian era, the history of Islamic law
had already become a fairly popular subject. 'Ali Hasan
'Abd al-Qadir, a graduate from al-Azhar and subsequently
a Ph. D. from the University of Berlin, wrote his Nazarah
tAmmah fi la’rlkh. al-Piqh al-Isl&mi. vol. I, (Cairo, 1361/
1942 A.D.).. Both of the two earlier-mentioned works were
merely elaborations of the classical Muslim image about
the past of the Islamic law. *Abd al-Q&dir, however, shows
awareness of some of the issues raised by Western scholars
though he treats them rather cursorily. Subsequently,
several Muslim scholars have produced a. considerable number
of books. Muhammad Tusuf Musd (d. 1963 A.D.) wrote his:
Muhadarat fi Ta’rikh al-Biqh al-Islami. 3 vols., (Cairo,

* •
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1954-6 A.D.). Muhammad Ab$ Zahrah wrote a series of "books 
on the founders of the Islamic legal schools which throw 
valuable light on the problems which were under discussion 
in their times, the characteristics of their legal method
ology and their contributions to Islamic law. A very 
valuable book which was produced by a traditional Muslim 
scholar of vast learning is *ALi al-Khafif, Asbab IKhtillif 
al^Fugaha’, (Cairo, 1375/1956 A.D.), which is a very good 
illustration of the manner in which a highly educated 
Muslim jurist, with the traditional background of education, 
looks at the early centuries of Islamic law. Ahmad Amin 
(d. 1955 A.D.), who had been educated under the traditional 
Islamic system of education, but subsequently acquainted 
himself with Western writings, also threw light on some of 
the basic issues which are relevant to the history of 
Islamic law. Ahmad Amin was not specifically concerned 
with the history of High as such, and therefore he did not ■ 
treat the subject comprehensively. His remarks on the 
relevant problems concerning this question form part of 
his attempt to present, in broad outlines, the entire 
cultural and intellectual history of Islcim.-1-̂  What is 
striking about Amin is the fact that he is more keenly 
conscious than his contemporary Muslim scholars of.the 
element of growth and development even in matters such 
as ffiok. is more keenly aware.of the relationship between
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ideas and the social and material milieux : in which, they 
arise and develop, and tries to use, with considerable 
boldness, whatever notions of historical criticism he has 
acquired from his study of Western writers. Some of his 
views, particularly those relating to Hadith. however, 
drew the fire of some Muslim scholars, as we shall see 
later.16

In the Indo-Pakistan sub-continent the first 
mentionable work on the subject was Siratu-n-Mu*m£n by 
Shibll Uu’m&nju (d. 1916 A.D.). Ihe book is a biography of 
Aba Hanlfah (d. 150) along with a study of his juristic 
method. Even though the book is now dated, it was a 
valuable piece of pioneering work and its standard was 
considerably higher than the general standard of histo
rical scholarship at that time in the sub-continent.
This book had appeared around the turn of the century 
after which no other significant work appeared for a 
considerably long period of time. After this interregnum 
several books have appeared in quick succession in recent 
years. One of these is Fiqh-i Islam! ka g£rikhi Pas 
Manzar. (Lahore, 1961 A.D.; by Muhammad Paqi Anini. Phis 

■ book, however, does not make any substantial improvement 
on the work of Khudari. More recently, two other note- ■ 
worthy works have appeared from Pakistan. One of these is 
Kemal A. Faruki, (sic), Islamic Jurisprudence. (Karachi,
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1382/1962 A.D.). Its doctrinal section is preceded by a 
brief section on the history of Islamic law (pp. 21-33)> 
which is not of much significance except that it shows 
some influence of Western researches on the subject. Of 
very considerable significance, however, is the work of 
Fazlur Rahman, Islamic Methodology in History, (on. cit.). 
Rahman does not deal in detail with the development of 
Islamic law and jurisprudence, but is centrally concerned 
with the growth of the “Islamic Methodology” over the 
entire course of Islamic history. It is in this context 
that he attempts to. study the historical development of 
concepts such as Sunnah. Ijtih&d and Ijm£* and its impact 
on the outlook of Muslims. She distinction of this work 
lies in the fact that it takes serious notice of the 
questions raised by Western scholars. She author attempts 
to refute the view taken in recent years by the Orienta
list scholars that the concept of the Sunnah of the 
Prophet developed at a later period. Inspite of this, 
Fazlur Rahman's disagreement with the views generally 
entertained by Muslim scholars is quite significant. For 
he holds the opinion that:

...the Sunnah-content left by the Prophet was not very large in quantity and that, it was not something meant to be. absolutely specific; that the. concept Sunnah after the time of the Prophet covered validly not only the Sunnah of the Prophet himself but also the interpretations of the Prophetic Sunnah: ...
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that the nSunnah” in this last sense is co-extensive with the I.imet of the Community, which is essentially, 
an ever-expanding process; and finally...that after 
the mass-scale Hadith-movement the organic relationship between the Sunnah. I.itihdd and I.ima* was destroyed.17

Thus while Pazlur Rahman rejects the current view of 
the Western scholars that the sunnah of the Prophet is 
a relatively late concept, he considers their views to 
he correct in regard to the content of the sunnah - 
for he considers the traditions from the Prophet, on 
the whole, to he the formulations of a later period.-1-® 

These works of Muslim scholars seem to have heen 
actuated hy a variety of motives. On the one hand there 
has heen the purely academic motive of an historian - 
the attempt to find and state the truth. Side hy side 
with this motive, however, there has heen the pressure 
of the need to reconstruct Islamic Pich. This necessity 
has impelled, on the one hand, to take stock of the 
foundational principles of Pioh which has led to a prolife 
ration of hooks on TTsul al-Piqh.^ On the other hand, 
people have tried to go hack to the early period of Piqh 
in order to find the hases on which this reconstruction 
could he carried out. This applies to those who have a 
modernist orientation, such as Paruki and Rahman, as ■ 
well as those whose orientation is relatively tradi
tionalist, such as Musa' and Ahu Zahrah.
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!Dhe question of authenticity or otherwise of the 
traditions from the Prophet has also remained in dis
cussion among the Muslims during the last three decades. 
In Egypt, a writer Isma'il Adham published a brochure in 
1356 wherein he argued that the canonical compilations 
(Sihah) contained traditions of doubtful authenticity, 
including those which were downright fabricated. The 
publication of this brochure raised a storm of opposition.

POand the Azhar demanded its proscription. Another
scholar who was attacked for expressing skeptical views
about the authenticity of the traditions was the Egyptian
scholar, Ahmad Amin.21 Ahmad Amin was by no means of the 

• •

opinion that the authenticity of all or even of a 
majority of the traditions was doubtful, what to speak 
of his positively asserting that they were spurious.
His views were, nevertheless, different from those of 
the orthodox scholars, who considered the following of 
his views to be highly objectionable: (l) that fabrica
tion of traditions had begun in the life-time of the 
Prophet himself; (2) that the compilation of traditions 
had taken place long after the death of the Prophet, 
during which period traditions were transmitted by memory; 
which rendered the accuracy of transmission doubtful;
(3) that the traditionists considered all the Companions 
to be absolutely trustworthy [implying, that this was not
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a legitimate assumption] although the Companions them
selves did lurfc^pnsider all the Companions to he so; (4) 
that the trustworthiness of the well-known Companion,, 
and the • transmitter of a large number of traditions from 
the Prophet, Abu Hurayrah (d. circa 59) was questionable; 
(5) that the scholars of the past had focussed their 
attention on the criticism of isnad rather than of the 
content of the traditions.^

More recently Mahmud Abu Rayyah has written his
Adwd* *alA al-Sunnah al-Muhammadiyah. ̂  wherein he has 

• •

carried these skeptical views even farther than Amin. 
Although the whole of his work was denounced by the 
orthodox scholars, those of his remarks in which he had 
expressed doubts about the trustworthiness of Abu Hurayrah 
were considered to be particularly blasphemous. ̂4

The attempt to answer these provocative views led 
to the appearance of a number of studies. Of these the 
best-known is that of the Syrian scholar, MustafA al- 
SibA'i (d. 1964 A.P.). In his work (on. cit.) SibA* i 
tries to establish the authority of the sunnah on the 
basis of Quranic arguments; explains the attitude of 
various Muslim schools and sects with regard to sunnah. 
proving thereby , that the authority of the sunnah had never 
been.a disputed issue among the Muslims; outlines the 
compilation of traditions from the Prophet and argues
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that their authenticity is beyond doubt. Moreover, a 
large portion of his book consists of refutation of the 
views expressed by Afcmad An in and Abu Rayyah (pp. 273-363) 
and by the Orientalists (pp. 364-420) with regard to the 
authenticity of the traditions from the Prophet. Prom 
among the Orientalists he chooses Goldziher as a typical 
Orientalist scholar. His sources of information about the 
findings of Goldziher, however, are the summary of 
Goldziher*s views on the question concerned in *ALi Hasan 
*Abd al-Q&dir, Hazarah *iWnah (op. cit., pp. 121-25) and 
the Arabic translation of Goldziher*s Vorlesungen uber 
den Islam, (pp. cit.), entitled al-VAqidah wa al-Shari* ah 
fx al-Islam, (pp. pit.). Among the numerous points 
raised by Goldziher which have struck Sib&'i as signifi
cant, one is concerning the famous traditionist Zuhri 
(d. 124), who was allegedly used by the Umayyads.to 
fabricate traditions conducive to their interests.
Sibai’s main defence of Hadith. to put it succinctly, 
seems to consist of asserting that alongside oral tradi
tions, written traditions too had been in existence from 
quite an early period; that the transmitters as well as 
the compilers of traditions were people of trustworthy 
moral character; that the application of canons of Hadith- 
criticism had weeded out spurious traditions so that they 
had not been able to find their way into the accepted
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corpus of tr adit ions.
She present study seeks to form part, in a way, of 

■both the Western and Muslim traditions of scholarship.
It seeks to become a part of the academic tradition of 
the Western universities not only because it is being • 
presented in a Western language and submitted to a Western 
university, but also because the questions it attempts to 
come into grips with are those which have engaged the minds 
of Western scholars. Moreover, this writer has given a 
serious consideration to the studies on the subject in 
question made by Western scholars, and has dispassionately 
tried to profit from them. At the same time, it is a part 
of the Muslim tradition of learning insofar as this writer 
believes in IslSm and shares with his co-religionists 
faith in the revealed character of the fundamentals, on 
which Islamic law is based. '

An attempt is being made in the following pages to 
portray the development of Islamic High during its forma
tive phase. Instead of attempting to embrace the entire 
Muslim world,' however, attention has been focussed on 
Kufa and the period mainly under study is the second 
century of the Hijrah. How, since legal thought in Kufa 
was not divorced from the rest of the Muslim world, the 
discussion quite often exceeds the boundaries of Kufa.
In the same way, since the second century was so vitally
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linked with, the first, a considerable portion of the work
is devoted to explaining the developments of the first
century. This was necessary because the nature of the
development in the second century, in this writer’s
opinion, is often seriously misunderstood owing to an
erroneous picture of the developments which took place in
the first century.

The choice of Kufa for the present study is not
fortuitous. It was dictated by the fact that it was one

27of the earliest centres of Islamic juristic thinking.
Moreover, a considerable number of works of that period
is extant so as to form the basis of sound historical
investigation. The legal theory as well as technical
legal thought of the Kufians, as we have shown in this
study, was more advanced than in the other contemporary
centres of Islamic legal thinking viz. Medina, Mecca
and Syria. In fact, Kufa formed, in both respects, an
essential intermediary stage between ’’the ancient

28schools of law”, to borrow Schacht's expression, and , 
Sh&fi'i.

Our study of the development of ffiqh in Kufa is 
confined to the mainstream of the Sunni tradition of 
legal thought. In order to keep this study within 
manageable limits, we have excluded from the scope of 
our study the legal thought of the Shi’ah, Mu’tazilah
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and the Khaw&rij. 29 We have also not touched the 
interesting question of the possible influence of foreign 
legal ideas and institutions on Islamic law, since the 
issue it raised was not fundamentally relevant to our 
discussion.

Ihe approach to the subject is historical: that is, 
an attempt is being made to offer an explanation of the 
phenomenon tinder study which coheres with the rest of the 
historically-established knowledge. In order that 6n histo
rical work be worthwhile, it is essential to approach 
one's subject with a certain amount of skepticism;with the 
readiness to re-examine with boldness the conclusions of 
other scholars as well as the presuppositions and the 
method which have led them to those conclusions. The. same 
applies to the presuppositions and the method of the 
researcher himself.

Moreover, being essentially a study of the develop
ment pf ideas and concepts, rather than of events, this 
commitment to the historical method makes it all the more 
imperative to exercise critical judgment at every step of 
the investigation. I*or, as is well known, ideas and 
concepts tend to undergo transformations with the passage 
of time, and are. not the same in their formative stages as 
in the subsequent periods. Hence, there is little that 
can be "taken for granted" in this kind of study without
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subjecting it to searching criticism. Unless this is
done an historian is likely to have a distorted and 
anachronistic picture of the past. It is out of our 
desire to guard ourselves against anachronisms that this 
study draws mainly on the works composed during the second 
or the early decades of the third century, and it is only 
rarely that works composed later than this date have been 
used as e v i d e n c e . ^  Needless to say that even in the use 
of these works, attempt has been made to use them with the 
imagination and critical spirit of an historian, rather 
than uncritically, according to the method which has been 
jeeringly designated by Collingwood as scissors-and-paste- 
method.^2 furthermore, whenever the works of a later 
period have been used, their evidences have been handled 
with extraordinary care. Our avoidance of the works of 
a later period does not mean that those works are, in our 
view, necessarily inauthentic. Our attitude was motivated 
merely by our desire to remain on the surest possible 
ground. In fact, this procedure might well furnish 
substantial grounds to enable responsible judgment as. to 
the extent of accuracy or otherwise of the scattered 
statements contained in these later works regarding the 
earlier period of Islamic lav/. Ihis subject is, however, 
beyond the scope of the present work.

It will be evident from the following pages that

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

even though there is an amount of similarity in our 
approach and that of Western scholars —- historical 
method being common between us —  several of our conclu
sions are substantially different from theirs. There 
seem to be several reasons for this. One of these, and 
quite fundamental in our opinion, is the divergence of 
our opinions regarding the earliest period of Isl§m, viz., 
the life-time of the Prophet. Modern Western scholarship 
seems to entertain a seriously distorted picture of this 
period. This misinterpretation seems to be the result of 
employing a certain method of investigation without criti
cally scrutinizing the adequacy of the presuppositions 
which underlie this method.^ This has naturally influ
enced the account usually presented by Western scholars of 
the development of Islamic jurisprudence and of the Islamic 
judicial organisation. On the whole, the Western scholars 
do not seem to appreciate fully the role of the Prophet as 
a law-giver and as the. head of the Muslim state. Though the 
basic concern of the Prophet was spiritual and moral, this 
did not exclude legal problems from the jurisdiction of the 
Prophet’s concerns. It rather provided him and his early 
followers with a frame of reference for dealing with these 
problems. There are weighty reasons to believe not only that 
the Prophet had a concern for legal problems, but also that 
he possessed the insight to comprehend the bearing of ’’legal
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questions on the ideals that he was seeking to implement.
The seriously wrong notion that is entertained ah out the
Prophet - and is entertained on pre-suppositions of
questionable validity - has served as a basis for the
h -priori judgment that the legal traditions from the
Prophet, as embodied in the canonical compilations, are

34generally apocryphal. This trend of thought has been 
reinforced by another conclusion at which some contemporary 
Western scholars have arrived, viz.. that the foundation 
of the Islamic judicial institution (oad^*) was laid in 
the late Umayyad period. This, as we shall see, is wrong. 
This error of judgment too is of considerable importance 
because it has lent support to the view that the Prophet 
was not much concerned with legal and judicial matters, and 
therefore, that the consideration of legal problems by 
Muslims began much later than what the Muslims generally 
imagine. Once both these pre-suppositions are established 
as untenable, there remains hardly any h •priori basis for 
discarding, at least fundamentally, the traditional view 
(as implied in the canonical compilations of traditions), 
that the Prophet did express himself on legal problems.

This brings us to the problem of the relationship 
between traditions and the Islamic law in its early phase. 
There is no substantial basis, as we shall see, for the 
view that the sunnah of the Prophet is a later concept, or
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that there was any ambiguity or disagreement in the early 
. period of Islfira as to the binding character of the precepts 
iand practices.of the Prophet. There is no difference 
between the early and later periods with regard to the 
concept, as distinguished from the phraseology employed 
for its expression or the question of the sources wherefrom 
it ought to be derived. The fact of the matter is that in 
the earlier period, the sunnah of the Prophet was as yet. 
not a formalized and technically defined concept. The 
result was that sunnah of the Prophet was not equivalent 
to well-attested traditions from the Prophet. Practices,

i
traditions from Companions, doctrines of specialists, etc., 
all these were freely referred to and were looked upon as 
evidences of the sunnah of the Prophet. Moreover, during 
the second century, traditions from the Prophet had as yet 
neither been exhaustively compiled (on the scale done 
during the third century), nor had they been extensively 
scrutinized according to objective and formal criteria.
The result was that an alleged tradition from the Prophet

fdid not elicit as overwhelming a respect as it began to 
do from the third century onwards. It is reasons such 
as these which inclined the early jurists occasionally to 
disregard traditions from the Prophet in favour of other 
evidences of sunnah such as traditions from the Companions, 
established practice, etc.
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Ehe earlier works such as Athar of Abd Yusuf Ya'qub
b. Ibrdhim (d. 182)^ and of Muhammad b. al-Hasan al-• •

Shaybanx (d. 189)^ contain traditions from the Succes
sors, the Companions, and the Prophet, alongside the doct
rines of specialists belonging to a later period. Quite 
often one also comes across the rather intriguing pheno
menon that a doctrine of some jurist is recorded without 
any mention either of the Companions or of the Prophet 
and is mentioned at the same period of time or subse
quently as a tradition from some Companion and/or from 
the Prophet. Some Western scholars have interpreted this 
as an incontrovertible proof of the back-projection of 
doctrines to the ultimate authorities —  the Companions 
and the Prophet. We have tried to examine the adequacy 
of this line of argument and have shown it to be based on 
premises which are too feeble to justify sweeping general
izations such as the above. Phis writer has thus tended 
to the view that the current views of the Western scho
lars, that traditions from the Prophet and Companions 
exercised no influence at all on the formulation of legal 
doctrines during their formative phase, that these tradi
tions constitute not the cause but.the effect of legal 
doctrines are not supported by convincing evidence.

She trend of development that is noticeable during 
the second century is from a non-formal concept of the
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Sunnah of the Prophet to the formalization of that concept, 
culminating in the highly formal doctrine of Shafi'*i.
Traces of this non-formal stage are evident from the 
doctrines of the Syrians and the Medinese who give con
siderable weight to the informal concept of .'practice*.
The Kufian doctrines also exhibit traces of this less 
formal stage of legal theory. The Kufian jurists of the 
second century were, however, more advanced than their 
contemporaries elsewhere insofar as their legal theory 
was better developed and relatively more formal. Tradi
tions from the Prophet and Companions were the main 
sources of their doctrines, 'practice* occupying only a 
secondary position. The same trend towards formalization 
is evident from the Kufian attitude to I.imd*.

In our view, Islamic law has had, from the very 
beginning, a predominantly religious orientation. This 
is evident from the fact that right from the earliest 
time till the period ■under study (and even later), discus
sion remained centred around questions the bulk of which 
could have hardly ever arisen but for the prescriptions 
contained in the Qur'dn. After the death of the Prophet, 
the ever-increasing problems of life forced the Muslims 
to define the rules of their conduct, and there is. incont
rovertible evidence that in this connection they took the 
teachings of the Prophet seriously. At this stage,
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however, even though there did exist a body of laws, a 
full-fledged legal science, a self-conscious jurisprudence 
obviously did not exist. This is evident from the fact 
that the manner in which legal problems were handled by 
specialists during the first century was perceptibly dif
ferent from the manner in which they were handled by later 
jurists (say Shaybini). In the first place, during the 
earlier period only elementary conclusions were drawn from 
the authoritative sources, and with the passage of time, 
the scope of the legal questions under consideration expan
ded vastly. Secondly, the legal theory as well as method
ology was neither well-defined nor elaborate, nor was the 
attitude to legal problems of a technically legal character. 
This is evident, inter alia, from the increasing superces
sion of material, by systematic and technical legal con
siderations. By the close of the first century, however, 
a class of specialists had appeared in Medina, Kufa, etc;, 
and the first historical personality among the Kufian 
jurists whose legal doctrines have authentically come down 
to us, is that of Ibrfihim (d. 95). Ibrahim typifies the 
emergence of a new type of legal specialists. He was a 
specialist in the strict use of the term insofar as he was 
interested in the entire body of laws, rather than, in some 
particular laws. Since the doctrines of Ibrahim are avail
able to us in some detail j.. we are already on firm historical
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ground in respect of Kufa from the last quarter of the 
first century.5S

During the second century when dehates between 
representatives of various legal schools increased, legal 
theory was more clearly defined and technical legal thought, 
refined. All available evidence shows that the legal theory 
as well as the technical legal thought of the Kufians was 
more advanced than that of the Syrians and the Medinese, 
and was closer to that of Shctfi’ i. Noteworthy in this 
connection is the fact that contrary to the popular notion 
in Muslim writings,^ the Kufians took traditions from the 
Prophet and the Companions no less, perhaps even more, 
seriously than did their Medinese and Syrian, contempora
ries. Thus, the Kufians paved the way for the identifica
tion of Sunnah. by ShS.fi* 1, with well-attested traditions 
from the Prophet. Although the Kufian jurists of the second 
century had as yet not fully spelled out that doctrine, 
their skepticism with regard to 'practice1 definitely 
contributed to that development.

On the whole, the Kufian school occupies an essen
tially mid-way position, both in respect of legal theory 
and technical legal thought, between the Medinese and 
Syrian schools on the one hand, and Shafi'£ on the other.
The picture that emerges from this is that the body of 
norms designated as Islamic law was the outcome of a
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conscious, religiously-motivated effort to define and 
elaborate ethical and legal norms for the conduct of 
Muslims. The mass of opinions thus gathered formed the 
ba.sis of a legal science which began to take shape in 
Kufa, Medina, Mecca, Syria, etc., more or less at the 
same period of time - the last quarter of the first 
century when a group of full-fledged iegal specialists 
began to emerge. Out of these several centres of juristic 
activity, Kufa proved to be more fertile and juristic 
activity there soon outpaced activity in the other 
centres. This is proved by the fact that in many impor- . 
tant respects the Kufians paved the ground for and antici
pated Shfifi'i. This does not detract from Shlfi'i’s 
greatness as a tremendous systematiser, and as a very 
great lawyer. It only helps to place him in the proper 
historical setting - not as one who had cut himself 
adrift from the general course of development in Islamic 
jurisprudence, but as one who carried forward and 
developed certain emerging trends and moulded all the 
various elements of legal theory into a magnificently 
coherent and logically consistent system.
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CHAPTER I

THE BEGINNING-

The advent of Prophet Muhammad had a revolutionary 
impact on the life of the -Arabs and set into motion a 
series of changes "which radically altered their outlook 
as well as their mode of living. This statement applies 
as much to legal-judicial, as to other facets of life.
Even within the life-time of the Prophet a good deal of 
change had taken place in the outlook and in the norms 
which guided the lives of the followers of the Prophet, 
as well as in the socio-political and judicial institutions 
of their society. As time passed, the process of change 
introduced by the Prophet gained momentum, leading to the 
development of a new structure of laws and a distinct set 
of judicial institutions.

1

The ethical-legal concepts and institutions of 
the pre-Islamic Arabs were largely conditioned by the 
tribal structure of their society and a conservative 
outlook which had sanctified the ancient customs 
The ethical-legal'norms of their life rested, in the 
Arab view, on the customs and usages which had come

25
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down, to them from their remote past. Moreover, the poli
tical aspect of life in Northern Arabia before Islclm was 
noted, on the whole, for its lack of a common authority, 
the absence of a state in the proper sense of the term.
It was the tribe which was the nucleus of the life of the 
Arabs and which mainly claimed their allegiance.^ It 
played an important part in their life so much so that 
without affiliation to a tribe, either by birth or natu
ralization, an. individual was not entitled even to the 
protection of his life and property. Owing to the non
existence of the state, disputes could not be referred 
to any determinate body of people, for there was no public 
institution entrusted with the administration of justice. 
Instead, disputes were generally referred to arbitrators 
( h a k a m ) ^  Who were chosen by the mutual consent of the 
disputing parties. In general it was soothsayers (kahins) 
who were chosen for this job owing to the belief of the 
Arabs in their super-natural powers to divine secrets. 
These arbitrators were different from the judges proper 
(q£dis. in the later Islamic terminology) in several 
respects. 'First, unlike the judges, they.were not public 
functionaries, but were chosen by the disputing parties 
themselves. Secondly, they could refuse to arbitrate, if 
they so desired. Thirdly, there existed no public agency : 
for the enforcement of their verdicts.4
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She teaching of the Prophet "brought about, first
of all, a radical change in outlook. The very basis of
authority underwent a fundamental change. The primary
loyalty was now claimed by Allah. In concrete terms, it
was the charismatic authority Of the Prophet — - the vehicle
of God_!s communication. In social terms, the mental
horizon of the Prophet's followers extended beyond the
tribe (without obliterating it altogether) to encompass
a new community based on identity of faith. In the realm
of ethico-iegal outlook, the authority of the ways of
the forefathers was challenged.5 Instead, the set of
principles revealed to, and preached by the Prophet were

£to guide man's life. This did not necessarily lead to 
denouncing everything of the past with a spirit of ven- 
geance. What it did lead to, however, was that 'ancient 
custom' was no longer considered the highest court of 
appeal. It might be regarded as valid only if it was 
not opposed to the teachings of the Prophet. Por the 
essential change brought about by the Prophet lay in 
instituting a new authority —  that of revelation. This 
authority was clearly postulated to be ultimate and 
supreme.^ Thanks to this, the followers of the Prophet 
came to possess a new set of norms which subsequently 
served as the basis for developing a new structure of 
laws.
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let us turn to tie Qur’dn —  the most trustworthy 

mirror of the Prophet's outlook and teaching®—  to form 
an idea as to the character of these norms and their 
bearing on the course of the development of Pi ah.

The essence of the Quranic message to man is to 
live righteously, that is, in matters of belief as well 
as conduct. She rationale of this message is that man 
is the creature and vicegerent of God, and hence, the 
only appropriate course for him is the one which recog
nizes this fact as centrally important. All this is 
vitally linked with the eschatological teachings of the 
Qur’an. These teachings stress God's reckoning of man's 
conduct on the Day of Judgment*, and subsequently, the 
enternal bliss or damnation in the after-life. The main 
purpose of human activity, therefore, should be to seek 
the pleasure of God, and to pass the reckoning on the Day 
of Judgment. Righteous conduct is the means whereby this 
goal can be achieved. How does one know, then, what consti
tutes righteous conduct? The Quranic answer is: through 
the teachings of the messengers sent by God from time to 
time, and finally through the .last of the messengers, 
Muhammad.^ What is thus laid down is a body of duties 
which one should, perform. In this connection three things 
are significant.
(l) The 'body of duties’ envisaged in the Qur’Sn
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covers, in a broad fashion, the whole life of man. The 
Qur’cin mentions questions of worship as well as those of 
distribution of booty; it deals with the question of 
ritual cleanliness and also lays down the prohibited 
degrees of marriage and the shares of inheritance; it 
urges people to discharge their duties towards the poor, 
the orphan, and the wronged and mentions, almost in the 
same breath, provisions of penal law. All these multi
farious questions have been mentioned in such a manner 
that they do not give the least impression that any of 
these is too mundane to concern God and His Apostle.
Thus, the notion that the religious ethic comprises all 
these matters has its basis in the Qur’Sn itself.1®
Hence there is every reason to believe that the authority 
of the Prophet was considered, from the very beginning, 
not only to be religious and political, but also legal.11 
All available evidence corroborates that in IslSm law has 
never been detached from religion, neither in the earliest 
period, nor subsequently.
(2) Even though the Quranic legislation covers a good 
many problems which generally form part of the legal 
subject-matter, it does so in its own peculiar fashion.
The Quranic legislation differs from the legal codes in 
form as well as in spirit and purpose. The basic motiva
tion of the Quranic legislation is religious and moral
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rather than ’legal1. She primary aim of the Quranic legal 
injunctions seems to he to lay down certain standards of 
conduct. Moreover, it is conscience which is postulated 
primarily, though not exclusively, as the sanction for 
compliance with these standards. This is not only because 
the appeal of the Qur’an is directed primarily to the 
conscience of the individual, but also because the 
Quranic legislation covers a number of matters which 
cannot possibly be enforced by any external authority.
The ultimate sanction for the compliance or infringement 
of the norms envisaged in the Qur'cin is the reward or 
punishment of God. Those who "wrongfully devour the 
wealth of the orphans", says the Qur’cin, "they do but 
swallow fire into their bellies and they shall be exposed 
to burning f l a m e V A s  Coulson has aptly remarked:
"While political legislation considers social problems in 
terms of the effects of an individual's behaviour upon his 
neighbour or upon the community as a whole, a religious 
law looks beyond this to the effect that actions may have 
on the conscience or soul of the one who performs them" 
This moral-religious spirit of the Quranic legislation has, 
inter alia, made its scope much wider’.'than that of secular 
laws. This characteristic has also determined the form of 
the Quranic legislation. Its form is not typical, as we 
have hinted- above, of a code of rights and obligations.
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This is evident even from the fact that no particular 
chapter of the Qur’an is devoted to legal subjects alone. 
On the contrary, the provisions of the Quranic legislation 
are scattered here and there, interspersed with verses of 
purely dogmatic and ethical import. Shis form further 
emphasises the predominantly religious and ethical orien
tation of the Quranic legislation. The Quranic norms, as 
well as the ideals underlying those norms, however, 
served as an important source and guiding principle for 
the process of legislation from the earliest period of 
Isl&m. What we are suggesting is that the legal value of 
various actions was determined by the consideration 
whether they conformed to the explicitly expressed 
principles or the general purposes of Isl&m or not. For 
instance, manumission of slaves was declared in 'the 
Qur’an to be a meritorious act (;XC. 13 and often). This 
has served as an important guiding principle so that 
even transactions which were not quite in order, from a 
technical legal point of view, were deemed valid because 
of this basic predisposition in favour of liberty.
(3) To this must be added the observation that the 
predominantly religious and moral concern of the Prophet 
did not preclude his concern with legal problems. It 
rather provided him with a frame of reference for their 
evaluation. This is evident from the Quranic legislation
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wherein we find- an admixture of religious-ethical and' 
legal elements, as we shall see later.

Modern Western scholarship has, on the whole, not 
heen able to appreciate fully the role of the Prophet 
as a law-giver and as the head of the-young Muslim 
community and state. Mot realizing this fully, the 
Prophet is seen almost exclusively as a religious and 
moral reformer and the impression that the writings of 
these scholars create is that the Prophet’s concern with 
legal problems was only peripheral.1^

She Qur’an is cited as an evidence in support of
this view about the attitude of the Prophet. It is
argued, for instance, that only a very tiny fraction of
the Qur’an contains legal injunctions1^ : out of the
6,236 verses of the Qur’Sn approximately 500 verses,1*̂
i.e. less than one twelfth could be considered as having 

1 8legal import. Goiteinhas ably shown the weaknesses of 
this line of argument. Go item’s argument, to state it 
succinctly, is that in order to have a more accurate 
estimate of the proportion of the legal to the non-legal 
contents of the Qur’&n, two things ought to be taken 
account of: (l) that the legal verses are perceptibly
longer than the non-legal verses; and (2) that the 
non-legal verses are repeated, while the legal verses, 
as a rule, are not. He concludes:
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... In any case, if one condenses its [i.e. the 
Quranic] subject-matter to its mere content, under 
the five main headings of preaching, polemics, stories, allusions to the Prophet’s life, and 
legislation, one will reach the conclusion that proportionately the Qur’an does not contain less legal material than the Pentateuch, the Torah, -,q
which is known in the world literature as "She law”.

On the contrary, a careful study of the Quranic 
legal injunctions shows that the broad purposes which the 
Prophet sought to serve (and which are scattered through
out the Qur’an) brought a number of legal questions —  
seemingly of no direct relevance to religion —  within 
the purview of religion.^® There are positive evidences 
to show that the Prophet consciously sought to build a 
social structure that would be in harmony with, and 
conducive to,the realization of his ideals. It was for 
this reason that he tried to introduce numerous changes 
in the social and economic structure. Hence, it would 
be reasonable to say that he did not take up legal 
matters merely on an ad hoc basis, as several contemporary
scholars tend "to think, but in the context of the long

21range objectives which he cherished. This will become 
clear from a question relating to the law of inheritance. 
The Qur’&n,^2 as we know, extended the right of inherit
ance to the female relatives as well. This quite obvi
ously reflects, on the one hand, the desire for the 
uplift of women, the desire to ensure for them better
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conditions of living. At the same time, if this legisla
tive measure is viewed in the context of the main tasks 
which the Prophet sought to achieve, it seems to he part 
of the scheme —  as BergstrSsser has pointed out —  to 
dissolve the society hased on common blood and create a 
new one hased on common faith, with individual family 
rather than trihe as the basic unit.^

Moreover, a careful reading of the Constitution 
of Medina^ throws light on the Prophet’s capacity to 
devise a socio-political structure which might he condu
cive to the realization of the objectives.that he had 
set before himself. This constitution, in the words of 
&oitein, "betrays a highly legalistic and even formalistic
mind —  a fact .which is not surprising in a son of a

25flourishing-city of merchants".
More conclusive on this question, however, is the 

evidence of the Qur’dn itself (V. 42-51) which has been 
very competently analysed by Goitedn and has served as*- 
the basis of his conclusion that legal questions were 
deemed by the Prophet, at least ever since the revelation 
of these verses, to be a part of his religious message. 
Even prior to the revelation of these verses (for which 
G-oiteinhas suggested the period circa 5)»^ it is quite 
likely that owing to his capacity as a ruler the 
Prophet would have taken interest in legal matters —
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sometimes, perhaps, on his own initiative under the pressure
of his impulse for reform, sometimes under the pressure of
queries on legal matters which might have "been addressed to
him. Be that as it may, there can he no doubt ahout the
fact that at least from the time of the revelation of these
verses onwards, he recognized the details of civil law as
inseparable constituents of God’s message. Goitem's
conclusion, in his own words, is the following:

...Prom that time onward, huhm al-j ah.iliyah. the 
mode of judgment of the tifte of Ignorance, had to he given up. She decision of legal questions was 
now a matter of one's religion, exactly as the 
beliefs ahout God or resurrection or Muhammad's prophetic mission.27

Goitein later adds:
...at a certain stage of his prophetical and 
political career in Medina, [the Prophet] suddenly became aware of the fact that the scriptures 
revealed before him contained not only religious and moral injunctions, but also detailed laws concerning matters which.were religiously 
irrelevant. Ehe new knowledge, together with 
some difficulties, incurred in practice, created in him the belief —  which was well in line with 
his original idea of religion as a constitution for a body-politic —  that he, too, had to 
recognize the details of civil law as inseparable constituents of God's message. In other words, theidea of the•Shari * ah was not the result of post--
Quranic developments, but was formulated by Muhammad himself. 28

She characteristic attitude of the Qur’Sn and of 
the Prophet is evident from the fact that on several 
questions moral judgment is accompanied in the Qur’&n 
by statements which have.an evidently legal import.
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Even though these statements are generally not couched in 
technical phraseology, the idea that legal consequences 
follow certain relevant facts or acts, is found at several 
places in the Our* ein, especially in respect of penal law 
as we shall see shortly.^9 If the Quranic legislation is 
viewed in the context of the social and political changes 
which had heen brought about during the Prophet' s life
time , its legal significance becomes even more evident.^ 
She following examples will illustrate what we have said 
above.

She Qur*£n condemns morally unjustifiable homicide 
as tantamount to the murder of all human beings (V. 32).
It also admonishes people against homicide in these 
words: "Bo not murder except by virtue of right the soul
that Allsih has made sacred" (VI. 151). Both these verses 
can be considered to be of a purely moral nature, how
ever, the following verse on the same subject has a clear 
legal bearing: "We prescribed ■unto them: life for a
life" (V.45). In the same manner, illegitimate sex- 
indulgence has been severely denounced (XVII. 32), and 
has been dubbed as unbecoming of a believer (XXVI. 68).
All this is moral admonition. Side by side with that, 
however, is the injunction that man and woman who commit 
fornication should be punished by flogging with hundred 
stripes (XXIV. 2). She same may be said with regard
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to riba (usury). Riba, as distinct from transactions of 
sale which have been declared by the Qur’an to be permis
sible, has been declared to be prohibited by the Qur’Sn 
(IX, 275). She Qur’&n also declares: "All§h blights 
rib£ and makes charity fruitful” (II. 276), which is a 
purely moral statement. Then there is the admonition 
to "fear God and give up whatever remained of riba if 
you are believers" (II. 278). However, if people insis
ted on riba inspite of all this, warning was issued to 
them that they should be prepared for "warfare from 
Allah and His Messenger", (II. 279), which has an 
obvious legal import. ̂

The tendency to under-estimate the legal or 
. quasi-legal character of Quranic legislation (and, 
therefore, to misunderstand the Prophet's attitude) 
stems partly from a lack of vivid appreciation of the 
changed socio-political setting in which the Quranic 
legislation-was expounded. A good many of the Quranic 
provisions are apparently mere statements as to what 
are the proper standards of conduct. But the fact that 
a community had come into being which was committed to 
apply the teachings of the Prophet, and the fact that 
a state, even though its administrative apparatus was 
primitive —  had been established and its coercive power 
could be used to enforce those teachings, confers on
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these provisions an altogether different significance.
It is also pertinent to note that during the last decade 
of the Prophet's life, the period during which the hulk
of the legal verses was revealed — the pre-Islamic 
institution of tahkim was replaced by a public-adminis- 
tered system of justice.52

To sum up, the changes introduced during the life 
of the Prophet in the outlook and in the ethico-legal 
norms were the following:
(1) A new authority was created, the authority of 
revelation.
(2) A new set of norms, covering the whole range of 
human life, was expounded. These norms indicate the 
wide area of the Prophet's interest and concern, viz. 
from matters of ritual cleanliness to questions relat
ing to marriage, divorce, inheritance, economic trans
actions, penal laws, etc. Some of these norms were 
expressed in legal or quasi-legal form. The rest served 
as the normative reservior wherefrom legal rules could 
be drawn, providing the general frame of reference for 
legislation.
(3) Ihe legal aspect of these norms, although 
generally overshadowed by their moral-religious aspect, 
yet it is there. The true picture of the Prophet is, 
therefore, not that of a mere moral and religious
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reformer, who had only a nominal interest in legal matters, 
but of a reformer who sought to create the proper institu
tional framework for the operation of his reforms and, 
therefore, also took a positive interest in legal matters.

II

We have outlined above the influence of the 
Prophet's teaching on the development of the ethico-legal 
outlook of the first generations of Muslims and have 
indicated that it provided a reservior of norms wherefrom 
laws could be derived. She possession of a common body 
of norms also contributed to the establishment of a new 
system of justice insofar as it enabled settlement of 
disputes in the light of a common body of norms. Indeed, 
such a system of justice had already come into existence 
during the last decade of the Prophet's life, for in 
Medina the Prophet did not remain merely the spiritual- 
religious guide of his followers, but also became the 
head of the body-politic which was composed of his 
followers and of the tribes in league with him. Adminis
tration of justice became, thereafter, a public concern.
She importance of the arbitrator of the pre-Islamic 
type who was chosen freely by the disputing parties was,
therefore, gradually reduced. His seat and wand came to

33be occupied by a state-functionary —  the ajuli.
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This development took place much earlier than some 

of the modern scholars tend to think.^4 It is not during 
the late •Umayyad period hut before the Prophet himself 
had breathed his last that the office of the judge, in 
its rudimentary form, had come into being'and if it did 
not altogether supplant the pre-Islamic institution of 
arbitration (tahkim), it began to operate along with it, 
and gradually divested the latter of its erstwhile effec
tiveness. The Quranic stress on ”al-hukm bi ml anzal

35 *■Allah”. implies the recognition of the norms propounded
by the Qur’dn, a factor which obviously facilitated the 
development of the Islamic judicial institution. More
over, the fact that the pre-Islamic arbitral justice had 
been replaced by a public-administered system of justice 
is conclusively proved by the following Quranic verse:

...And eat up not your property among yourselves in vanity, nor seek by it to gain the hearing of 
the hukkam that ye may knowingly devour a portion of the property of others wrongfully.36

It is quite obvious that had there not been state-func- 
tionaries, instead of arbitrators of the pre-Islamic type, 
to administer justice at the time of the revelation of 
this verse, the whole admonition would have been meaning
less. This verse clearly pre-supposes the existence of 
an institutional framework in which the pre-Islamic 
system of justice had been modified in several ways. Pirst,
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in the changed situation a disputing party, even if it 
was in the wrong, could force the other party to refer 
the matter to the hukkdm. Secondly,. the verdict of 
the hukk&m was binding on both the parties so much so 
that on the basis of that verdict one could' "devour a 
portion of the property of others” even wrongfully, if 
he had been able to obtain a judicial verdict in his 
favour.

Tyan, who has produced the most impressive work 
on the history of the judicial organisation in Muslim 
countries, has arrived at a conclusion on this question 
which is altogether different from ours.^®

Tyan starts from.the premise that the pre-Islamic 
Arabs knew only the system of “.justice •privde". There 
were no publicly appointed judges to administer justice. 
Disputes were referred to the hakam who was an arbitra- 
tor, rather than a judge.^ "What were the changes that 
took place as a result of the Prophet's teaching or his 
activity? lyan makes the following points on that 
question:
(1) When one glances through the work of Muhammad, one
is easily convinced that he did not intend to institute
a new juridical.system, even as he did not introduce a

40new system of legislation.
(2) In the Qur’dn, references to questions of justice
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are designated by the pre-Islamic term tahkim which 
expresses the notion of arbitral justice (IV. 65). As 
against this, the term qad£’, which was employed in order 
to express the Muslim judicial institution has been 
employed in the Qur’£n in an altogether different sense: 
speaking of God, the Qur’an refers to Him as the Lord of 
the day of judgment: (XLV. 17; X. 93), or as the judge 
in respect of controversial doctrines (XXVII. 78;
XXXIX. 69; XL. 20), or uses this term with reference to 
the ordaining of creation by God (XL. 68), or with 
reference to the Prophets of nations who have been sent 
”in order to guide their destinies” (X. 4-7). 41
(3) She Qur’Sn (V. 42) shows that the Prophet could
refuse to arbitrate even if he was approached by the
litigants. The same was the position of pre-Islamic
hakam. ^  The verses (V. 58 and X. 49) are also adduced 
•

by lyan to reinforce the impression of the above-mentioned 
verse, namely, that the Prophet's judicial activity was 
of an arbitral nature.
(4) As for the traditions regarding the appointment 
of judges by the Prophet (ibid., pp. 69 ff), i.e. 'Ali 
(d. 40), Mu'£dh (d. 18), 'Umar (d. 23) and Abu Musd al- 
Ash'ari (d. 52), [and thereby imply the existence of 
gadd* 1. two arguments have been adduced to disprove their 
authenticity. One of them is the h -priori argument based
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on the presupposition that the Prophet could not have 
appointed any judges "because he had no idea of instituting 
any judicial organisation. She second consists of showing 
contradictions in those traditions which state that he did 
appoint certain persons as judges implying thereby the 
apocryphal nature of all those traditions. To state 
briefly, the following is what Tyan says in that regard:

(i) *Al£ has been mentioned in one tradition as having 
been sent as a judge. According to another tradi
tion, he was sent to Yemen for the collections of 
revenues. Acording to still another tradition, he

(ii) Mu*£dh, according to some sources, was sent to 
Yemen as a judge; according to others, to teach

with a military expedition; according to still 
another tradition, he was sent as the governor of 
Yemen. There is also disagreement as to the exact 
place where Mu'&dh was sent: to Mecca, according 
to some, and to Yemen according to other tradi-

by the Pious Caliphs (Rasliidun) are also not authentic. 
This too is proved by the contradictions in the traditions 
which mention their having made appointment of judges.

43was sent to Najran for the collection of alms.

the Qur’&i; according to others, in connection

tions.^
(5) The traditions which show that judges were appointed
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The evidences and arguments in this regard are the follow
ing:

(i) For a long time the pre-Islamic judicial system 
continued to function. This is evidenced by the 
choice of the famous poet Akhtal as arbitrator in • • 
a dispute between the Muslim Bakrites and Christian 
Taghlibites. In the same manner, Agh£n$ mentions 
the decision of poetic dispute by means of arbit
ration. 45 Moreover, the famous poet of the 
Umayyad times, Jarir, extolled the Quraysh for 
being good hakams. Ibn Qutaybah also mentions 
that ''Anr b. al-'&s expressed his views on the 
difficulties of the job of the hakam [implying, 
thereby, the continuance of the institution of 
arbitration]

(ii) She case of Shurayh also proves the point. The 
traditions regarding Shurayh disagree as to> who 
appointed him: whether 'Umar or ZiySd. Moreover,
there is no agreement as to whether he was ap
pointed as the judge of Kufa or of Basra. The 
claim that he remained judge for sixty-five years 
too is incredible. He died at the latest in 80 
while Klufa was founded between 17 and 19. Tradi
tions also show Sha'bi (d. 110) as having served 
as judge of Kufa under *Abd al-Malik between the
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years 66 and 75 and that he was replaced by 
some other q£di rather than hy Shurayh.

(iii) Abu MdsA al-Ash'ari (d. 52) is reported to
have "been appointed hy 'Umar as the judge of 
Basra and to him is addressed his famous epistle 
containing instructions regarding judicial pro
cedure. Now, the historical fact is altogether 
different. According to certain documents, one 
can affirm that Ash'ari was not at all the judi
cial personage. which the tradition has repre
sented him to be.47 Ash'ari distinguished him
self as a military general and was appointed' 
by "Umar as the governor of Basra, and was trans
ferred subsequently to Eufa, etc.48 
As for the famous Bpistle of 'Umar, lyan draws on 

the arguments of Margoliouth: that its first reporters
were Jdhiz (d. 255)> Ibn Qutaybah (d. 276)and Ibn *Abd 
Babbih (d. 527), none of whom belongs to a period earlier 
than the latter part of the third century; that it had 
not been mentioned in Muwatta* of MSiik (d. 179) , in the

• e

Musnad of Ibn Hanbal (d. 241), in the works of Shdfi'i 
(d. 204), etc.49 20 evaluate these arguments would re
quire a detailed discussion which would take us somewhat 
away from our main theme. Nevertheless, since the deter
mination of the time at which Muslim judicial institutions
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originated, and of the extent to which the Prophet made 
a break with the pre-Islamic framework of legal-judicial 
institutions have a hearing on the development of Islamic 
legal doctrines,, we shall briefly scrutinize these argu
ments.

So far as lyan's view of the judicial life of pre- 
Islamic Arabia is concerned, it seems to be accurate: 
that instead of judges (qlidis) there were arbitrators 
(hakam). Shis was, inter alia, owing to the absence of a 
central political authority. Moreover, even though certain 
parts of Arabia were not altogether primitive in respect 
of their laws, there was no one person or a body of per
sons whose word had the force of law. This situation 
changed with the establishment of the city-state of Medina 
with the Prophet as its head. The charismatic nature of 
the personality of the Prophet ensured that his teachings 
would have the force of law and his conduct would be re
garded as exemplary, and therefore, normative.Thus, 
the main impediments to the emergence of a full-fledged 
state-directed judicial system were removed. What presum
ably further facilitated this development was that certain 
crimes such as the violation of the sanctity of life and 
property, illegitimate sex-indulgence, etc., were declared 
punishable offences and their punishments were specifically 
laid down by the Qur'Sn. That the Prophet would have taken
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it upon himself as a God-imposed duty to punish these 
offenders is obvious. This would naturally have been 
instrumental in developing a machinery for the enforcement 
of these punishments. It is in this context that the 
Quranic verse (II. 88) embodying the admonition against 
misappropriating the property of others by approaching 
the hukkOm. should be read.^ As against all this, the 
£ -priori conclusion of Tyan that the Prophet ''did not 
intend to institute a new juridical system"^, does not 
carry much weight.

The same can be said in regard to his argument
based on a semantic analysis of the use of the terms qadS*
and hukrn̂  and their derivatives. The fact that the judi- "*r
cial activity continued to be referred to by the ancient 
term taiiicim. or that the person who administered justice 
continued to be called hakam. does not prove Tyan's con
tention. Por, in times when the institutions of a society 
are passing through a phase of rapid transformation, 
semantic lags are likely to occur. The mere fact that 
the derivatives of hukm rather than qadct* remained in use 
for some time does not conclusively establish that the pre- 
Islamic judicial practice had not been modified. What seems 
to have happened was that ,the ancient term and its deri
vatives continued to oe used with regard to the activity 
relating to the settlement of disputes, although the nature
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of this activity had changed —  perhaps imperceptibly,
hut to a very considerable degree nevertheless. Gradually
it was realized that the older term had become anachronistic
insofar as it did not accurately describe the phenomenon to
which it referred. It was this which rendered that term •
obsolete and led to the employment of a new term. Moreover,
the Quranic use of the term qada* with reference, inter -
alia, to the judgment made by the Prophet after he had
been made the hakam (IV. 65) —  a judgment to which the
Muslims were required to submit cheerfully, (loc. cit.) is
also significant. It not only evidences the introduction
of a conceptual innovation, but also of a semantic one.
Por, it was perhaps this use of the term qadst,~ with
reference to judicial activity which gave that term its
classical Islamic connotation.

lyan has also drawn an incorrect inference from
•Akhtal's arbitration in an inter-tribal dispute, or the
submission of poetic disputes to arbitration, etc.*^ Por,
arbitration does not exclude the existence of a public-
administered system of justice. It seems quite likely that
side by side with pada’, tahkim also continued to function

• •

at the period of time in question.^5 Moreover, it does not 
require much historical imagination to realize that whenever 
a new institution is introduced which ultimately supplants 
the pre-existing one,^ the process works itself, out over
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a period of time rather than overnight. Even on this 
account the existence of tahkim in the early period of 
Islamic history does not prove that qada* had not come 
into heing.

Furthermore, the apparent discrepancy in traditions 
regarding the appointment of 'Ali and Mu\£dh, etc. hy the 
Prophet is again not a weighty argument. ' lyan refers to 
these traditions and points out that one tradition repre- 
sents Ali as having heen appointed a judge and another 
mentions him as having heen charged with the collection 
of revenues. In the same manner, one tradition mentions . 
Mu'Sdh as having heen appointed a judge, and the other as 
having heen entrusted with the teaching of the Qur’an.
Prom the apparent discrepancy in these traditions he infers 
that all of them are apocryphal. Such an inference pre
supposes a clear demarcation of functions, which hardly 
fits with the primitive administrative structure of the 
state during the life of the Prophet, and even the early
Caliphs.57

Discrepancy in the traditions in regard to the 
actual places whereto these persons were sent "by the 
Prophet: in respect of Mu'&dh to Yemen and Mecca, in
respect of 'All, to Yemen and Najran, appears to lyan as 
an evidence of the spuriousness of these traditions.
Such an inference is hardly convincing. Por is it not

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

50
conceivable that a person was deputed once to a certain 
place, and then to another? It is understandable, however, 
that a skeptical view of these traditions would lead to the 
conclusion that the traditions in regard to this very 
early period are not accurate and have to be examined 
with extraordinary care. What is difficult to appreciate 
is the conclusion on that ground that at this period of 
time qad^* itself did not altogether exist.

Ihe appointment by the Pious Caliphs of judges 
such as Shurayh and Abu Musa 'al-Ash‘ ar i has also been 
denied by Cyan. In regard to both, the line of argument 
is not substantially different from the one just mentioned. 
Che traditions which claim that Shurayh remained the judge 
of Kufa for 65 years indeed appear to be exaggerated.59 
Nevertheless, the evidence that Shurayh remained the judge 
of Eufa for a long long time is too overwhelming to be 
reasonably doubted.

In regard to Ash*ari, part of Cyan’s argument pre
supposes not only a clear functional demarcation in govern
mental administration, but also the established convention 
that a person would stick all his life to the same career.^ 
Chis underlies his denial of the view that Ash'ari was a 
judge on the ground of his governorship of Basra and Kufa.^l 
As we have argued above,, this hardly fits with the actual 
picture of the primitive administration in early Isl£m<>
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In such circumstances it is very difficult to imagine 
that if a person had once heen made a judge, he would not 
he appointed a governor at any later period of his life 
merely because, of his once having heen appointed a judge, 
or that a governor would never he aslced to look after the 
administration of justice along with discharging his 
duties as a governor.^2

Ihe famous Epistle of ‘Umar addressed to Ash’ari, 
has also heen rejected hy lyan as apocryphal^ this 
fact has heen adduced hy him. in order to reinforce the 
view that Ash’ari had not heen appointed a judge at all 
and that the office of the judge did not exist at that 
time. She earliest reference to this epistle that this 
writer has come across is in K. al-Khar£.i of Abu Yftsuf, 
wherein he mentions merely a sentence of the epistle, 
viz.. the one in which ‘Umar admonishes Ash'ari to treat 
the disputing parties equally.64 Che next author who 
mentions these instructions of ’Umar, contrary to the 
view of Margoliouth and Cyan, is Shayb£ni„^ Apart from 
the fact, however, that the arguments adduced to prove the 
apocryphal character of the epistle are not overwhelmingly 
persuasive, they do not prove the contention that Ash'ari 
had'not heen appointed a judge, not to speak of establish
ing the non-existence of the institution of qad^*. On 
the contrary, the mention of these instructions as early
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as in the works of Ma'mar^ and Abft Yftsuf shows at least 
that even in the early part of the second century, that 
is ahout three quarters of a century after his death, 
Ash'ari was already known as a judge, a fact which lends 
support to, even if it does not conclusively prove the 
contention that Ash'ari had served in the capacity of a 
judge.

Even this brief scrutiny would show that the con
clusion at which Tyan has arrived is hardly rooted in 
solid historical facts. This negative argument of ours, 
combined with our positive evidences and arguments, makes 
a strdng case in' favour of the traditional Muslim view of 
the origin of the Muslim judicial institution —  the view 
that the Prophet’s activity marked a very perceptible 
break with the pre-Islamic judicial tradition, and that 
the foundation of the new judicial institution was laid 
during the Prophet's own life-time.

Ill

With this background, let us make a preliminary 
connaissance of the controversial question of the contri
bution of the Prophet to Islamic Piqh. Was his contribu
tion confined merely to expounding the ethical-legal norms 
which are embodied in the Qur’&a or did the Prophet, by 
his precept and practice, provide the basis for further
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elaboration of these noi-ms? Moreover, did the immediate 
followers of the Prophet attempt to understand the Quranic 
norms with reference to the precepts and practices of the 
Prophet through whom they had received them, or did they . 
do so without any reference to them, regarding them as not 
possessed of any binding authority?

Phe classical Muslim image of Islamic legal
doctrines has been that they were based, theoretically
as well as historically, on the Qur’&n, the sunnah. i.jmet’

aiy&s.^ Phe view of several contemporary Western
scholars on the other hand, is quite different. Phey
consider, for instance, that the sunnah of the Prophet

68itself is a relatively late concept. In other words, 
the earliest generations of the Muslims did not conscious
ly subscribe to the view that the precepts and practices 
of the Prophet had a binding authority as such.

Phe fact, on the contrary, is that the impact of 
the Prophet on his followers was as extraordinary as was 
his personality. Phis will become quite evident if we 
look at his personality in the context of the Arabia of 
the Prophet’s time. His struggle had proved to be a 
turning-point in the history of the Arabs. It had not 
only revolutionized their life but had also made them, 
within a depade after the death of the Prophet, a world 
power. Would a relatively primitive people, who had

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

54

witnessed their inspired leader’s astounding success, have 
conceived of him in the cold terms conceived hy these 
present-day scholars? Would it have occurred to them that 
the Quranic utterances of the Prophet alone were binding 
on them? Would it have heen possible for them to disting
uish between the Quranic and non-Quranic utterances of the 
Prophet so sharply as to consider the former authoritative 
and the latter not so? in fact, was it even possible for 
them to look at the Qur’Sn as divorced from the total 
activity of the Prophet? To assume that they could have 
done so merely shows poverty of historical imagination

gqand ignorance of human psychology. ^
The other major h. -priori argument against the

authenticity of traditions from the Prophet is that their
contents evince an attitude of mind which is different

70from that of the Prophet. The doctrines embodied in the 
works of Hadith, it is contended, often represent a stage 
of legal development which is inconceivable in regard to 
the period to which the Prophet belonged.

Were this argument to be accepted as sound it should 
also constitute a strong h priori argument against the 
revelation of the Qur’an to, or through, the Prophet.. The 
finesse of the metaphysical doctrines of the Qur’&n, its 
high degree of moral sensitivity,.its inimitable literary 
style, .all these can hardly be conceived with regard to an
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unlettered son of -Arabia that the Prophet was. As for the 
Prophet's attitude of mind, .we have already seen that even 
though it was not that of a technical jurist, his interest 
in legal questions cannot he d oubte d . S h a t  is obvious 
even from the Quranic verses, say, relating to inheritance, 
family law, etc. Indeed, the Quranic legislation, even 
though its quantity might not be very large, is neverthe
less a good reflection of both the attitude and the acumen 
of the Prophet.

In the same way, it would not be correct to deny 
priori those traditions from the Prophet which imply 

conditions and problems which could not have arisen in an 
altogether primitive society. Por what seems to -underlie 
this line of thinking is a false hypothesis —  that the 
socio-economic conditions in which the Prophet had lived 
were altogether primitive. She Prophet's birth-place, 
Mecca, was one of the main centres of trade in Arabia 
which had trading relations with foreign lands such as 
South Arabia, Byzantine Syria and Egypt and Sassanian 
Iraq.. In the early period of his life, the Prophet had 
himself been a merchant who had even travelled abroad 
for trade. She extensive use of commercial technical 
terms in the Qur’an also shows awareness of problems 
relating to trade and commerce which obviously pre
supposes a sedentary and a somewhat economically advanced
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society. The last decade of the life of the Prophet was 
spent in Medina and it is during this period of his life 
that the hulk of legal injunctions was revealed. Medina 
was an agricultural town and had a colony of Jews, and 
the people of this city were familiar with several forms 
of agricultural contracts. If we keep in mind this back
ground of the varied experiences of the Prophet, his 
awareness of, and interest in, legal questions is not 
surprising. Por, as in respect of other things, the 
customary laws operating in these two cities were, to 
say the least, "more highly developed than those of the 
Bedouins"

Besides this, there is another significant fact
in regard to the traditions attributed to the Prophet.
An overwhelming majority of them is addressed to problems
which either pre-suppose or seem to have been raised by

73the Quranic legislation.  ̂ This legislation usually 
consists of broad and general statements of principle. 
These statements are of such a nature that any attempt to 
put them into practice will necessarily require their 
elaboration and the determination of their precise legal 
significance. This is true even in respect of rituals —
saldh. zakah. sawm, han.i, etc. Rules in regard to them
" ~  r ' 1 • " •

are mentioned in the Qur’an.in such general terms that 
unless they are elaborated, they cannot be put into
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practice. There is reference, for instance, to sal§h. hut 
without precise fixation of time, its form, and its length. 
The same is the case in regard to zakah. the tariff of 
which has not heen laid down in the Qur’dn. Questions as . 
to the fixed time of sal ah, the number of rak*ahs. and 
rates of zakdh payments on different items were bound to 
arise even during the life of the Prophet’. The same can 
he said, more.or less, with regard to the legal matters, 
using the term in its narrow sense, such as family laws, 
laws of inheritance, laws of contractj... etc. Questions 
pertaining to these were bound to he referred to the 
Prophet as long as he was alive because of the belief in 
his being the recipient of revelation from God and because 
of his being the head of the Muslim state. Moreover, 
people confronted with such questions would have often, 
though not necessarily always, gone around inquiring 
whether the Prophet had said or done anything that was 
relevant to the questions concerned. Hence the k priori 
judgments which exclude the possibility that the Prophet 
had expressed his views on legal matters or that he had 
done anything which might have been considered by his 
immediate followers to be of legal relevance, seems to 
be an unreasonable hypothesis. On the contrary, it seems 
natural that these problems should have been referred to 
the Prophet and that he would, have been inclined to
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express his views on them in his dual capacity as a prophet 
and a statesman. As for the actual practices of the Prophet, 
what could have heen more natural for people than, say, to 
find out how the Prophet had prayed and to derive guidance 
in their own praying therefrom? Phe same applies to his 
conduct with people, say, in warfare, etc.

What this establishes is the probability that the 
Prophet did express his views, broadly speaking,, on the 
subjects discussed in the Hadith collections. It might be 
argued, however, that even if this view is regarded as 
correct and it is conceded that the Prophet's utterances 
and actions did have a bearing on fiqhi questions, there 
is little possibility that the reports about the precepts 
and practices of the Prophet which have reached us would 
be accurate. What is more likely is that true reports of 
them would have been mingled with, and thus overlaid by, 
spurious traditions, as a result of the need for 'back- 
projection' of doctrines. Phe fact that collection of 
traditions took place, in the main, during the second and 
the third centuries, seems to give this line of argument 
an'appearance of plausibility.74

Contrary, however, to the conclusions of some 
contemporary scholars, historical evidence indicates that 
the interest in the collection of data regarding the 
Prophet began at a very early d a t e . P h e  collection of
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magh&zi traditions, according to Horovitz, began in the 
generation of T&bi<~un.*^ The reason is quite plain. The 
impact of the Prophet on his. followers was so great that 
they talked about him a great deal and were inclined to 
take steps for the preservation of the memory of his achieve
ments, especially of his military expeditions. This seems
to have been in continuation of the ayyam tradition of

77pre-Islamic .Arabia.
But that was not all. There are evidences which

show that collection and transmission of traditions dealing
with dogmatic and legal questions also began quite early.
One of the earliest extant documents in this connection
is the Sahifah of Hamm&n b. Munabbih (d. 101), the pupil
of the noted Companion, Abu Hurayrah. This Sahifah saw

• •

the light of the day a few years ago owing to the efforts 
of Muhammad Hamidullah (sic,.). There, can be little doubt 
as to the authenticity of this Sahifah. as Hamidullah has 
shown.78 This, along with other references in the extant 
works of the early period, makes .’it quite evident that tradi
tions had begun to be collected at a fairly early period, 
and had even begun to be preserved in the form of written 
works, even though it is understandable that the circula
tion of such works was considerably limited.79

In fact there are evidences which show that even 
isndd, the system of citing the chain of the transmitters
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of a tradition, was already in use (though, not, of course, 
consistently) during the sixties or seventies of the 
first century which points to a very early origin of the 
transmission of traditions. Joseph Horovitz has arrived 
at more or less the same conclusion.®® A more recently 
discovered testimony is provided "by the letter written 
hy the Umayyad Caliph ’ Abd al-Malik b. Marwdn (65-86).
In his letter to Hasan al-Basr£ (d. 110), *Abd al-Malik 
asked him in regard to his doctrine of Qadar whether 
it was supported by "any riwdyah from any of the 
Companions of the Apostle of Alldb. or is it your own 
ra’y or is it something the verification of which is 
known in the Qur’dn".®'*' It is evident that this state
ment pre-supposes the custom of asking people to authen
ticate the traditions which they cited by mentioning the 
transmitters of those traditions.®^

Ihe view that traditions as a whole are apocryphal, 
has also been argued by means of a comparison of the 
contents of the early works of Biqh-Athdr. Evidences 
are cited showing that a number of doctrines were mentioned 
in the beginning as the doctrines of some fuqahd* of a 
comparatively late period, and were ascribed subsequently 
to Successors, then to Companions, and ultimately to the 
Prophet. She attribution of doctrines to these different 
authorities shows that the use of the Prophet1s name was
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merely a part of the endeavour to back-project the doctrines 
of one’s school in quest for the support of increasingly 
higher authorities from the past. Moreover, there is the 
phenomenon of the appearance of new traditions with the 
passage of time. A certain tradition, for instance, is 
not found at all in the earlier works, hut appears in 
some later work as a tradition from the Prophet (or from 
some Companion). She only reasonable inference that can 
be drawn from this is that the tradition concerned was 
forged during the intervening period.

Now, so far as historical method goes, it would be' 
accepted by all that if the later works contain much more 
factual information about a past event than the earlier 
works, the statements found in the later works should be 
looked at with initial distrust. In regard to Sirah 
literature, for instance, we notice that the later works 
embody a good many more traditions regarding the miracles 
of the Prophet than the earlier works. The only sensible 
deduction would be.to look at these anecdotes with an 
amount of distrust and scrutinize them carefully. Poes 
this also apply to the period of time and the subject 
under discussion?

In our view there are several factors which raise 
serious doubts as to the validity of applying this method, 
specially applying it mechanically. These factors are
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the following:
(1) She Arabs were, in general, not a literate people 
and writing was introduced among them not very long "before 
the advent of the P r o p h e t . I n  pre-Islamic Mecca, there 
were said to "be no more than fifteen or twenty persons who 
knew how to read and write j_n Medina, the number of 
persons who could write was said to he less than a dozen.®^ 
IslSm ■undoubtedly contributed to the spread of literacy. 
Nevertheless, it would be an unjustified assumption in 
respect of a society wherein the tradition of reading and 
writing had just begun to take roots that the work of an 
author on a subject would include the sum-total of the 
knowledge available on that subject at that period of 
time.®? No matter how sharp the memory of the Arabs 
might have been, there could have been no guarantee that
a person who had come to know a certain tradition would 
not forget or confuse its content, or its transmitting 
authorities, or that he would necessarily include it in 
his work.
(2) Ihen, the attribution of a tradition simultaneously 
to some Successor, to a Companion, and to the Prophet 
does not necessarily prove its spuriousness. It is under
standable, for example, that if a layman of Kufa was faced 
with a legal problem, he would have gone to some well-known 
scholar, let us say, Ibr&him Nakha’i (d. circa 95). Now,
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quite possibly the question he would have put to Ibr&him 
would not necessarily have been whether anything on that 
subject had been reported from the Prophet, or whether 
there was any Quranic verse in regard to the problem 
concerned. Many a layman would have been interested in 
inquiring what the right doctrine on that question was, 
not the source of it. It is quite likely that his ques
tion would have been put in some such form: "I married
my bondswoman and then I set her free. Some people 
have told me that she is no longer my wife. Is it true?11 
To this kind of question, IbrShim's reply would not 
have necessarily included a mention of the arguments —  
some Quranic verse or tradition from the Prophet or from 
some Companion, etc. It is likely that quite often he 
would have stated his own doctrine without mentioning 
the source of it. His reply, therefore, would, either 
have been that the woman stood divorced or that by 
virtue of her having obtained freedom, she had acquired 
the right to decide whether to continue as his wife or 
not. Anyone who would have reported this opinion would 
have reported it as the doctrine of IbrShim which does 
not necessarily prove that Ibrahim had no authoritative 
tradition to sux>port his doctrine. She same applies 
to the judgments issued by the judges in connection 
with the dispensation of justice.
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(3) If the early works are read carefully and compared 
with one another, there are numerous examples which will 
show that a fagih-traditionist knew a certain tradition 
from a Companions or the Prophet, "but did not mention it; 
or that he mentioned it at one place but not at the other 
place. Por instance, in his Athdr Shayb&ni does not 
mention several of the traditions which had found a place

Ain the Athar of his predecessor, Abu Yusuf. In the same
way, the Muwatta* of Shayb£ni does not mention quite a 

• •

few traditions found in the Huwatta’ of Malik,88 even
• •

though M&lik was a predecessor of Shaybsini. Does this
fact warrant the conclusion that the traditions found in
Abu Yusuf' s works or in the Muwatta’ of Malik, but not

• •

found in the works of ShaybSni, were not known to the 
latter, or that they did not exist at all upto the time 
of Shaybani? At times even those marfu* traditions which 
support, for instance, the Iraqian doctrine are not found 
in Muw. Sh. though they are found in Muw. Metlik.8^
Would it be valid to infer in such cases that the tra
ditions in question did not exist upto the time of 
Shaybani? What we are driving at is that there are 
several considerations which show that a mechanical ap
plication of the e silentio argument, such as in the 
Origins of Schacht, is unjustified.9°
■(4) The difficulties of communication in' an age such
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as the first and second century of hijrah "between the 
various centres of Islamic culture —  Medina, Kufa, Syria 
and Egypt should he kept fully in view before making, any 
categorical judgments on the issue. The above-mentioned 
method could perhaps be considered valid to a limited
extent in respect of matters which are faced practically
by the mass of Muslims and hence, knowledge about them 
can be assumed to be widely diffused. As for those matters
which do not concern every Muslim, but only a specialized
group of people, e.g. the validity of various forms of 
business transactions, questions regarding the distribution 
of inheritance, etc., these are directly the concern of 
those who are businessmen, or of the specialists in Eiqh. 
or of judges.^ In respect of matters of the latter 
category it would be bold indeed on one1s part to infer 
from the lack of mention of a certain tradition, say, in 
the extant works of Abu Yusuf and its existence in the 
works of Shayb&ni, that no tradition on that question had 
ever existed upto the time of AbCi. Yusuf. It would be still 
bolder to make a positive statement that the tradition 
concerned had been put into circulation in the intervening
period between the composition of the works of Abii Yusuf

. A go . and those of Shaybani.
What we are driving at is not that traditions were 

not forged, or that legal doctrines were not back-projected.
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For these are well-known facts. What we are suggesting is. 
that the operation of these processes does not exclude the 

• possibility that quite a number of traditions do genuinely 
go back to the Prophet. Hence, the conclusion of Schacht, 
for instance, that not even a single legal tradition from 
the Prophet is genuine,93 appears to be grossly exaggerated. 
She position of this writer on the issue seems to approxi
mate the following statement of Coulson:

...the Qur'atn itself posed problems which must have been of immediate concern to the Muslim community and 
with which the Prophet himself, in his role of supreme political and legal authority in Medina, must have been forced to deal. When, therefore, the thesis of Schacht is systematically developed to the extent of 
holding that "the evidence of legal traditions carries us back to about the year A.H. 100 [sc,.A.D. 719] only," 
and when the authenticitjr of practically every alleged 
ruling of the Prophet is denied, a void is assumed, or 
rather created in the picture of the development of 
law in early Muslim society. Prom a practical standpoint and taking the attendant historical circumstances 
into account, the notion of such a vacuum is difficult 
to accept....it is suggested [i.e. by the author] that the substance of many Traditions, particularly those which deal with the obvious day-to-day problems arising 
from the Quranic laws, may well represent at least an 
approximation to a decision of the Prophet which had been preserved initially by general, oral Tradition.
If this practical premise is accepted then it is a reasonable principle of historical enquiry that an alleged ruling of the Prophet should be tentatively 
accepted as such unless some reason can be adduced as to why it should be regarded as fictitious.94
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CHAPTER II

THE EARLY PHASE: PIQH EEL ORE ABtf HAUfEAH

One of the main burdens of the Prophet's teaching, 
as we have noted, was to establish the authority of reve
lation. 1 Evidences regarding the time immediately after 
the demise' of the Prophet show that this task had.been 
successfully accomplished during his life-time. These 
evidences corroborate, on historical grounds, our & -priori 
inference that the authority of the teachings of the 
Prophet had become well-established.2 In fact, it can be 
proved that not only was the authority of the Prophet 
acknowledged in principle, but even his specific rulings 
were, adduced with a view to supporting legal doctrines in 
the earliest period of Isldm.^

The attitude adopted in respect of the problems 
which arose on the very morrow of the Prophet's demise 
support this contention. One of these was the question 
regarding the inheritance of the estate of the Prophet.
The ruling which prevailed on that question was that of 
AbG, Bakr. He based his ruling on a statement of the 
Prophet the substance of which is that the material 
estates of the prophets should be treated as charity, 
rather than be distributed among their legal heirs.4

67
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A skeptic might be inclined to doubt the veracity of Abu 
Bakr’s attribution of this ruling to the Prophet. There 
seems no reason to doubt, however, the fact that Abft Bakr 
did give this ruling and that he based it on a saying of 
the Prophet.5 In the first place, the ruling of Abu Bala* 
was at variance with the customary law of the pre-Islamic 
Arabs as well- as the Quranic injunctions regarding inhe
ritance. Under such circumstances, it is hardly conceiv
able that it could have prevailed on his own authority 
alone. Reference to a higher authority was, therefore, 
a circumstantial necessity. Secondly, even though the 
Shi'i authorities in general express unhappiness at Abu 
Bakr’s ruling, they do not deny the fact that Abu Bakr 
gave this ruling and that he did so on the basis of an 
alleged statement of the Prophet. In fact, the criticism 
of Abu Bakr by the Shi*ah is one of those testimonies
which reinforce other evidences which authenticate the 

£event. . This is besides the fact that traditionists as 
well as historians consider, almost unanimously, the 
tradition concerned to be authentic.^

The same may be said about a few other questions 
which.arose around the same period of time. Particularly 
mehtionable among them are Abu Bakr’s decision to wage 
war against those who had refused to pay zak£h and to 
despatch the army of Us&mah despite manacing circumstances
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around Medina. He decided in favour of this policy on the 
ground that nothing else was proper to do in view of the 
well-known intention of the Prophet to despatch the army.®

I

It is evident, therefore, that even in this early 
period nthe teachings of the Prophet", by which we mean 
the Quranic as well as extra-Quranic teachings of the 
Prophet, including the precedents of his life? were 
deemed to be normative. Beyond this, however, the picture 
is''not very clear. Ihere is very little by way of written 
works composed during that period which is extant. More
over, information concerning the doctrines of the indivi
dual authorities of that period is far too meagre and 
fragmentary to give an adequate picture of their charac
teristic attitudes. Nevertheless, thanks to the extant 
works of the second century, we can at least perceive, in 
a broad manner, the main stages of development through 
which Islamic law passed during the first century and 
how its doctrines were elaborated.

She evolution of positive legal doctrines as well 
as legal theory in Isl&n. is, in part, the result of the 
endeavour —  both theoretical and practical —  to apply 
"the teachings of the Prophet". She desire to live
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according to the will of Alidh necessitated acquiring 
knowledge as to what the "will of AllSh" is. Anyone who 
has studied the early history of Isl&m cannot fail to be 
impressed by the religious fervour that Isl£m had created — 
the fervour to know and fulfil the will of AllSh. It is 
this very fervour which is evident from the pain.s t aking 
efforts for' the "collection" of the Qur'&n and the presence 
of a considerable number of "reciters", at a very early 
period of Islcim.*^ Another manifestation of this fervour 
was the early interest in the biography of the Prophet, 
and in the collection and transmission of traditions from

nphim. Indeed, it appears that quite early a group of 
pious religious scholars had begun to appear. These 
people met in mosques and discussed religious questions, 
and their discussions covered theological questions such 
as that of Qadar,^ as well as questions relating to the 
practical duties of a Muslim. It is the attempt to define 
and elaborate doctrines in regard to the latter from the 
religious point of view which gave rise to a body of legal 
doctrines which served as the basis of Islamic law.

There was another powerful factor which contributed 
to the development of Piqh. This was the establishment of 
the judiciary during the last decade of the Prophet's 
life.^ While the former motive stimulated the search 
for defining the norms of conduct, the latter motive

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

71
forced the consideration of more or less the same questions 
from a legal and juristic point of view.^ In short, a 
combination of these two motives made the early Muslims 
face a large number of questions which had not been 
covered, at least explicitly, in the fragmentary pieces 
of information that the early Muslims possessed.One 
of the concerns of the early Muslims was to establish the 
nexus of relevance between the questions which were cons
tantly arising in the fast-developing Islamic society and 
the ‘’teachings of the Prophet". The following examples 
will illustrate this:

Ritual Cleanliness

Menstruation according to the Qur’cin is a period
17of illness and ritual uncleanliness ‘ and hence the 

Islamic doctrine that a woman may neither pray nor have 
sexual intercourse during her menstrual cycle. She same 
is the case with regard to the period of post-natal 
bleeding (nif Is). Aside from regular menstruation',
Islamic law also tahes note of irregular menstruation 
(istih£dah) i.e. continuation of menstrual cycle for a

' 1 • M  j «/

period longer than normal. She doctrine with regard to 
istihadah is that if bleeding continues beyond a certain 
number of days, the woman does not remain unclean for 
purpose of the ritual prayer.-*-®
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Systematic reasoning (though, without explicit
reference to hayd and istih&dah) led to the formulation 

• • • *

of the doctrine that the period after the normal period of
post-natal bleeding is not to he treated as a ritually
unclean period and a woman may pray during this period,
though she has.to perform ablution for every prayer [owing
to bleeding].**^

In cas,e the post-natal bleeding period (nif£s) of
a woman is not regular, it was inferred that the normal
nif£s period should be determined according to the nif£s

20period of the women of her tribe.

Ritual Prayer

If ondAs greeted while one is praying, should
one respond to the greeting or not? This problem seems ■

21to have been settled rather early. It is pre-supposed 
in the question: 11 Should one respond to greeting during
the sermon of the Friday prayer?" It is understandable 
that it should have taken some time to realize that the 
prayer and Friday sermon, both being rituals, had so much 
in common that the injunction in regard to the former

22should be regarded as applicable to the latter as well. 
Both Ibr&him and Ibn Musayyib (d. 93) considered this 
question, and while the former found no harm in returning 
the greeting, the latter found it objectionable on the
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ground that Friday sermon amounted (hi manzilah) to ritual 
prayer, an opinion which Abu Hanifah and Shayb&ni accepted.2̂

Marriage

The Qur’ctn lays down the norm that a person may not
remain in matrimonial hond with a woman and her sister at
the same time.2̂  This was the given in the light of which
non-given situations had to he faced. The question which
arose quite early, may he even as early as in the time of
the Companions (understandably so owing to the existence
of a large number of slave-girls), was whether one could
exercise the right of sexual intercourse with two of his
slave-girls who happened to he sisters? Since the
parallel between the two cases was quite obvious, the
prohibitory injunction with regard to', the one was judged
to be applicable to the other.2^

This also gave rise to another question; what is
the legal effect of violating the prohibition of cohabiting
with two sisters? Does this automatically lead to the
annulment of marriage? v

Further corollaries of the question were: What is
the legal effect of kissing one's mother-in-law with sexual
desire?^ and of looking [with sexual desire] at the genital
part of a woman's body [i.e. does it make marriage with

28that woman impermissible for his son?].

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

74-

Divorce

Ihe procedure of divorce has been, laid down in the 
Qur’&n at some length.29 It was settled quite early that 
triple divorce —  and the standard procedure for which 
was to pronounce one divorce after each menstrual cycle —  
led. to irrevocable repudiation of marriage. Prom this 
arose the question: What is the legal effect of a triple
divorce if it is pronounced in one session.30

A corollary of the doctrine on divorce was to 
consider the legal effect of some of the customary 
expressions for the repudiation of marriage instead of 
the categorical tal&q, such as the expression "thou art 
har&m unto me", or "spend thy waiting period", etc.^
What was the legal effect of a slave-girl's bearing a 
child for hi^master? Is it permissible to sell or 
donate such a slave-girl (urnm walad) ?3-2 Then, what is 
the status of her children?

If one sells one's slave-wife, does this sale 
amounts to repudiation of marriage?^

Penal law

The question of deliberate assassination of a slave 
by his master: does it fall under the general Quranic rule 
of qisas? In the beginning the answer was in the
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affirmative, a doctrine which has come down from Ibrahim. 
Later the problem was seen in a different light. A 
systematic consideration showed that the slave was merely 
the property of the master, ffihe master, therefore, could 
merely be penalized by beating, rather than be executed, 
the underlying reason of which presumably was the opinion 
that a person's destruction of his own property did not 
constitute homicide.^

Accusation of illegitimate sexual intercourse 
between a male and a female, provided it is unsupported by 
the requisite number of witnesses, is a penal offence for 
which the Qur’an has laid down a specific penalty (Qur’Sn 
XXIV. 4). If false imputation of zin£ makes a person liable 
to punishment, what is the legal consequence of false accu
sation of sodomy? In other words, does the latter offence 
also render a person liable to the punishment laid down for 
the former?^

Examples such as these are myriad. Our citations 
above are only for the purpose of giving a cross-section 
of the kinds of questions that were posed during the first 
century of IslSm. It is clear that these questions pre
supposed the general acceptance of certain norms. It was 
by facing questions such as the ones mentioned above in 
the light of those norms that positive doctrines were formu
lated and the elaboration of Islamic law took place.
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Whatever evidences are available confirm the conti

nuance of two characteristic features of the Muslim attitude 
to legal matters during this period* lu a broad fashion, 
the scope of the "legal questions" which were discussed 
was circumscribed by the legal provisions of the Qur’&n. 
Secondly, all kinds of questions were looked at from the 
religious point of view insofar as they were judged in the 
light of the accepted religious norms.

II

She examples we have cited above generally show an 
attempt to formulate norms relevant to the situations which 
had not been directly covered in the teachings of the 
Prophet. She next step, and indeed very close to this, 
was the rise of a new kind of questions, viz., the purely 
legal and judicial ones. We have seen that the Quranic 
norms —  even the legal ones —  have an ethico-religious 
form.-^ It is for this reason that the bulk of the 
Quranic verses seems to be directed to creating in man 
the attitude of willing compliance with the directives 
of God and the Prophet. But a more mundane question that 
was bound to arise was: What would be the consequence if
someone violated these directives? In the Qur’Sn, this 
question has been squarely faced at a few places and 
clear, explicit rules have been laid down.^ It is true,
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nevertheless, that in a majority of cases purely legal 
judgments about human acts are lacking. She actual admin
istration of justice, however, necessitated the confront
ation of these problems from a legal point of view. The 
following examples will illustrate how the early Muslim 
mind was wrestling with the problem of deriving rules from 
a body of primarily ethico-religious norms.

The Qur’&n lays down that if a person divorces his 
wife, he should part with her after having given her some 
kind of gift (mut * ah). This gift has been declared by the
Qur’an to be a right of the divorced woman against ”the
pious.1141' What is obvious from this Quranic verse is the 
duty imposed by G-od on a person in case he divorces his 
wife. But what should be the decision of a judge if to 
him is referred the case of a person who had deviated from 
that norm? One of the rulings was that since the Quranic 
appeal was directed to the conscience of the individual, 
it was not judicially enforceable. Shurayh, for instance, 
is said to have remarked that it was incumbent upon a 
person if he is pious, but he did not force the divorcing
person to do so.42 This was also the ruling of an early
judge of Egypt.43 On the other hand, the decision of an
other judge was that the offender be forced to pay some 
gift to the divorced wife and in fact he is reported to have 
decreed that a certain amount should be deducted from his
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stipend.^

Then there was the problem as to whether the testi
mony of those who have been convicted of major offences 
such as those punished for imputing unchastity without 
the required number of witnesses, or for drinking or theft 
should be accepted by the judge if they had repented and 
had reformed their conduct. Do repentance and reform have 
any mundane legal significance, or are their effects 
totally other-worldly? In other words, is such a person’s 
testimony acceptable in a court of law or not?^5

She task was not an easy one. Besides the diffi
culties inherent in deriving legal precepts directly from 
ethico-religious norms, there were several others. One 
of these was that the character of the Quranic injunctions 
was such that often they lent themselves to several inter
pretations. Ihis difficulty was accentuated by the fact 
that the several verses of Qur’&n seemed to contain mu
tually contradictory provisions. It was accentuated still 
further by the fact that it is not to the Qur’&n alone 
that fiqhi problems were referred.^ A few examples would 
suffice to show the difficulties with which the early 
Muslims were wrestling:

III

She Qur’dn lays down a period of waiting for
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divorced women, as well as for widows before they may 
conclude a fresh contract of marriage. The following 
Quranic verses are relevant in this connection:

(i) Women who are divorced shall wait, keeping 
themselves apart, three [monthly] courses 
(II. 228).

(ii) Such of you as die and leave behind them wives,
they [the wives] shall wait, keeping themselves
apart, four months and ten days (II. 234).

(iii) And for those with child, their period shall be
till they bring forth their burden (LXV. 4).
Since the view that one verse could abrogate

the other was held from the very beginning, 47' there was
considerable disagreement regarding a pregnant woman's
period of waiting based on the consideration as to which
of the verses was applicable to the-question under
consideration, or which of these verses abrogated the
others. In the light of the above consideration, decision
had to be made whether this period comes to an end with
the delivery of the child, even if it comes to an end
before the appointed period of four months and ten days,
or necessarily extends to that period (in case of widows)
or the specified period of three menstrual cycles as

ASprescribed in the case of divorced women.
False imputation of zinst, as we have noted, is

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

a punishable o f f e n c e . 48a One of the legal effects of con
viction in this crime is to lose the right of testimony.
She Quranic verse on this question is the following:

.. .And those who accuse honourable women but 
bring not four witnesses, scourge them [with] eighty stripes and never [afterwards] accept their testimony. They indeed are evil-doers.Save those who afterward repent and act aright.[For such] lol Allah is Forgiving, Merciful.49

The ambiguity in this verse is whether repentance and 
making amends restore the right of testimony, or is their 
effect confined to the next world? This remained one of 
the disputed issues among the early jurists.5®

The pre-Islamic Arabs knew several forms of marriage, 
one of which was mut * ah —  marriage for a fixed period of 
time. In the earliest period of IslSm, it had not been 
prohibited and there are attributions of variant readings 
of the Qur’ an in favour of mut * ah to Ibn Mas'ud, Ubayy, 
and Ibn'Abb&s.-^ Mut'ah was, nevertheless, held as pro
hibited, a development which took place fairly early.
Among other grounds there was the argument that it had 
been repealed by the Quranic verses on nikfih, 1 iddah and 
mirSth.^^

A further source of difficulty was lack of agree
ment as to which of the traditions should be accepted and 
which should be rejected. During the first century, the 
science of tradition was at a very elementary stage of its
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evolution. Traditions had as yet not been scrutinised 
according to the criteria of Iiadith-criticism. for these 
criteria were as yet not developed. We have seen that 
-isnad had begun to be employed sometime around the middle 
of the first century.Being of recent origin, during 
the first century it was not employed very consistently.54 
The result of all this was that the generally accepted 
doctrine.of one1s school or those practices of the com
munity which enjoyed general approval, occupied a rela
tively more important position than they did subsequently. 
Furthermore, even though the Qur’fin and the Sunnah of the 
Prophet were considered authoritative, the methodology 
according to which legal doctrines could be formulated 
from these sources had as yet not been elaborated. In 
formulating legal doctrines, therefore, the fundamental 
sources were used in a manner perceptibly different from 
the manner they were used in the subsequent period.55 
More than any elaborate methodology (which, in fact, was 
developed later) the early Muslims were guided by good 
common sense and ethical and practical considerations. 
Practice, formal traditions from the Prophet and the Com
panions, Consensus, etc., all these were referred to as 
arguments, but without the rigid discipline that followed 
the precise definition of legal theory and methodology 
during the second century.56
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The two main channels through which positive legal 
doctrines were formulated during the first century were 
futy&57 aadit*. ffutyd consisted of replies to queries
from men who had a reputation for piety and religious 
knowledge. This was an informal institution and repre
sented the response 10 a religious need of the Muslim 
society —  the need for the definition and elaboration of 
its religious ethic.58 These queries covered dogmatic, 
ritualistic, ethical, as well as purely legal questions.
As for the judgments of the q£dis. whose function was to 
settle disputes and enforce the law, they were generally 
confined to legal questions in the narrow sense of the 
term. . It is the dicta of the pious scholars and judgments 
of the judges of the early period which constituted the 
first outlines of Islamic lav/.

The main interest of both, these groups lay ±n con
sidering specific legal questions, questions as they arose, 
rather than the totality of the questions v/hich were to 
constitute the body of Islamic legal doctrines. In their 
judgments they were guided by ethical and practical consi
derations, particularly the consideration of substantive 
justice. legal questions were generally treated, in an ad 
hoc and piecemeal manner. Technical legal considerations
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played a relatively insignificant role. These factors 
prevented the early Muslims from focussing attention on 
the structure of positive laws as a Whole and from consi
dering, -.in a systematic fashion, questions relating to 
legal theory. This is besides the fact that even a sys
tematic view of the entire body of laW3 develops in a 
society only gradually, what to speak of constructing a 
science on that basis.

During the greater part of the first century, par
ticularly during the first half of it, the science called 
Fiqh59 scarcely existed. And tautologous though it might 
sound, one of the main reasons for this was the absence 
of the fuqahd* in the technical sense of the term.

It was during the last quarter of the first century 
that we get the first traces of the development of the 
science of Fiqh —  which manifested itself in the first 
attempts to discuss, although not yet quite systematically, 
questions relating to legal theory.^

As for the development of positive doctrines, it 
had continued apace even before the question of defining 
a precise legal theory had been seriously discussed to any 
appreciable extent. For these doctrines had developed 
during the course of answering questions which had arisen 
as a result of the endeavour to apply the "teachings of 
the Prophet". This process was not confined to any parti-
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cular Islamic area. Al'though no work on Fiqh of that 
period has,survived the vicissitudes of time, the extant 

...works of the second century hear testimony to the kinds 
of legal questions which confronted the early Muslims 
during the first century. It is significant that in all 
the known centres of Islamic law —  Hijaz, Iraq and Syria—  
more or less the same questions were brought under consid
eration —  a fact which points to a common source of their 
origin: "the teachings of the Prophet". It is this which
explains the fact that Islamic law has inherited a common 
body of doctrines which has served as its infra-structure 
from the earliest time.Although even during the early 
period, the doctrines of these centres of Islamic Pioh 
were different from one another, there always seems to 
have been a core, of agreed norms out of which multifarious 
questions arose, and in the light of which further elabo- 
rations of these doctrines took place.

We have seen above some of the difficulties which 
confronted the early Muslims in connection with the formu
lation of legal doctrines, 3̂ and have also noted in passing 
the absence of a well-defined methodology.64 Ihe evidence 
available to us about the earliest period corroborate 
these conclusions.

The doctrines of the early period are characterised 
with considerable irregularity, from a systematic point of
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view, in addition to lack of certainty. These doctrines 
represent the first attempts to formulate legal norms.:.in 
the light of the information available to the Muslims of 
the early, period regarding "the teachings of the Prophet". 
The following examples will Illustrate that even though 
it was remarkable that a great many legal questions were 
considered and the outline of Islamic law was laid down, 
yet quite a few doctrines were irregular according to 
the later standards. This is illustrated by.the following 
examples:

Regarding the punishment of adultery: lashing 
according to the Book of God and then stoning 
according to the sunn ah of the Apostle of All&h.^ 

Regarding the punishment of zan§.diqah: they.
were put to death, then thrown into a ditch and

66then their corpses were burnt.
Regarding the expressions khaliyah. bariyah. 

har§m and battah in connection with divorce, the 
rilling was that they had the effect of triple
divorce.^

Regarding the waiting-period of a pregnant 
widow: the two prescribed terms of waiting, i.e.,
four months and ten days, and child-birth, which-

g oever happens to be longer.
Regarding a man and woman who indulged in

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

illegitimate sexual intercourse and then married; 
they continue to live in the state of sin.^^

Regarding the exchange of two dirhams against 
one: there is no objection against that.7^

Regarding the person who marries and commits 
illegitimate intercourse before the consummation 
of his marriage; the couple should be separated,*̂1 
the husband punished with lashing, and the woman 
should receive half of her sadS-a.*^

Regarding a Christian.- whose wife embraces 
Islfim: he has greater right over her as long as
he does not take her out of d£r al-hi.jrah.7̂

If a person offers his wife the option either 
to choose herself or him [i.e., either to separate 
or to continue the matrimonial relationship], and 
she chooses her husband: this entails a single
divorce .74

Even at a slightly later stage, i.e., during the 
second half of the first century, evidences regarding the 
rulings of judges present numerous irregularities, although 
they register some advance over the doctrines embodied in 
Ir. II. The judges, who were generally possessed of a 
pragmatic outlook and whose main concern was substantive 
justice, were less formal and less strict in the applica
tion of the Islamic legal norms, particularly in the
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sphere of judicial procedure. A judge of the early second
century, Tawbah b. Nimr (d. 120), for instance, did not
accept the testimony of a Yamani against a Mudari and 

7*5vice versa. Of another judge, 'Abd All&h b. al-Hujayrah
(judge of Egypt 69-83), Kindi reports:

...If the witnesses were equal [in number] Ibn al- 
Hujayrah used to decide that [the merchandise in 
dispute] should be divided between them. In case any of the parties had more than two witnesses, or more witnesses than [the other party], the case was 
decided in favour of that party, ind if the merchandise was in the possession of a person- who produced 
a sh&hid *adl. the merchandise went to him, even if the other party produced a greater number of witnesses.

lawbah also used to decide cases in. favour of the 
plaintiff on the basis of the testimony of one witness 
and the oath of the plaintiff in “trivial m a t t e r s —  an 
expression which is characteristic of the less formal 
attitude of the judges of the early period.

On the question of manumission and wald*, the 
following ruling of Ibn al-Hujayrah illustrates the same 
attitude: In the case of a woman who had deprived her
slave-girl of food, Ibn al-Hujayrah set that slave-girl 
free and decided that her wald’ belonged to the Muslims 
as a whole, who would be responsible for her upbringing 
and for the payment of blood-money on her behalf.7®
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Towards the last quarter of the first century, we 
notice at various places — particularly in Medina and 
Kufa —  the emergence of a group of specialists in Law —  
the fuqahd11. This was a group of people which in respect 
of mental attitude as well as academic training was diffe
rent from its predecessors. Por one thing, these specia
lists seemed to he concerned with the totality of legal 
questions, rather than with some specific issues. Partly 
owing to this factor, and partly owing to the increased 
quantum of knowledge of the "teachings of the Prophet" 
available at this stage and to the less practical vocation 
of these specialists, they strove to achieve systematic 
consistency. Moreover, since this class generally 
remained independent of the state, it.was less inhibited 
in examining the soundness of not only popular but also 
administrative practices and applying theoretical and 
systematic considerations to all spheres of life includ
ing taxation, laws of warfare, etc.*^

There were three important centres of this kind 
of juristic activity during the second half of the first 
century: Kijaz, .Iraq and Syria. ’Within Hijaz, the main
centres of fiohi activity were the two holy cities of 
Isl£m —  Mecca and Medina. In Iraq, its two foremost
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cities —  Kufa and Basra were also the centres of juristic
speculation. Of these four cities, our knowledge in
regard to Medina .and Kufa is much more abundant than in

80regard to Mecca and Basra. As for Syria, its contribu
tion to the development of Eiqh was much less significant 
than the contributions of Hi jag; and Iraq. The only Syrian 
jurist whose authentic doctrines have come down to us in 
some detail is Abu 'Anr 'Abd al-Rahm&n al-Awza'i (d. 157), 
and even his opinions are almost confined to Sivar.

The early development of High in Kufa — which is 
the subject of this inquiry —  is vitally linked (apart 
from the juristic developments in other centres such as 
Medina) with the totality of circumstances which pre
vailed in Iraq during the first century, the currents of 
thought which flowed in that country, as well as that 
country's pre-Islamic background, which we shall attempt
to glance at briefly.

82Iraq, one of the earliest centres of human civi
lization, was conquered by the Arab Muslims, in 15 A.H.
At the time of the conquest, the country was part of the 
Sassanid Empire. This was the reason, apart from the 
greater fertility of land and a long tradition of sedentary 
existence, which marked off Iraq from Hijaz in many 
respects —  in social structure, economic conditions, 
administrative organization, etc. Being a part of the
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orbit of Persian culture, the intellectual climate of Iraq 
was quite different from that of Hijaz. Por the same 
reason, the Iraqians were familiar with religious doctrines 
and philosophical ideas with which the .Arabs of the penin
sula were either inconversant or of which they were only 
vaguely aware. Population-wise, the country was highly 
heterogeneous as a result of the movements of population 
in the early Islamic period. Apart from the local popula
tion, there was a large number of Arabs, belonging to 
northern as well as southern regions of Arabia who had 
settled down in Iraq. Moreover, there was a large number 
of local non-Arab converts, which constituted a much 
greater proportion of the Iraqi Muslim society than did the 
non-Arab converts in IiLjaz. Being a melting-pot of diffe
rent religious and cultural traditions, it was no wonder 
that the Iraqians were, in general, less conservative, the 
pace of intellectual activity there was faster, and its 
level, higher than in the rest of the Islamic world. .

Another fa.ctor of importance was the role of the 
non-Arab Muslims®^ (generally of the Persian descent) as 
well as that of the products of the mixture of blood 
between the Arabs and the Persians in Iraq. During the 
Umayyad period, the non-Arab Muslims had, on the whole, 
only a nominal share in political power. Ihanlcs to this, 
their ambitions chose cultural and literary channels for
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their self-fulfilment. Being possessed of a tradition 
of learning and of a mind sharpened, by intellectual tra
dition and sedentary existence, their role assumed para
mount importance in the development of all Islamic sciences. 
It is significant that they played the pioneering role 
even in the foundation and development of the sciences 
related to Arabic language, not to mention the purely 
Islamic sciences such as Tafsir. Sirah, etc.84

Furthermore, owing to a complex of factors, Iraq 
remained the hot-bed of the activities and conspiracies 
of the opposition groups throughout the Umayyad period.
The KhawSrij as well as the Shi*ah found in Iraq a 
fertile ground for their activities. When *Abd AllSh b. 
al-Zubayr (d. 73) raised the standard of revolt, the 
hold of the Ilmayyads on Iraq proved t'oo feeble to stand 
this trial of strength. On the whole, it was by appoint
ing some of their ablest governors and by continually 
resorting to severe repressive measures that the authority 
of the TJmayyads was established in Iraq. This, inter- 
alia. presumably accounts for the disposition, on the 
part of the Iraqian fuqah§.*, to scrutinize administrative 
practices more strictly than, say, the S y r i a n s .

On the theological plane, too, the Iraqians were 
bolder and more keenly sensitive. Their relish for pure 
theological, discussion had no parallel in either Hijaz or
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in Syria. It is from Iraq that most of the theological 
schools sprang up and most of the currents of theological 
thought originated. Indeed, the "general climate of theo
logical opinion" of Iraq seems to have had no mean share
in giving the Iraqian Fiqh its particular impress, as we

86shall see later.

VI

Of the early jurists®?, the doctrines of IbrShim 
have come down to us in considerable deta:” , mainly in 
the Ath&r of A M  Yftsuf and of ShaybSni and are, on the 
whole, authentic.®®

In this respect Ibr&hxm seems to he unique. For, 
insofar as the doctrines of his contemporaries are con
cerned, besides the fact that too few of them have come 
down to us to give an adequate picture of the doctrines 
of individual jurists, they have also corner down in such 
a manner that their authenticity is not beyond doubt. On 
the contrary, there are numerous reasons which go to estab
lish the authenticity of the doctrines of Ibr§him as em- /
bodied in the works of Abu Yusuf and Shaybdnx. First of 
all is the fact that in the Athar of Shaybfini, Abu Hanifah 
is mentioned to.have disagreed quite frequently with the 
doctrines of IbrShom.^ In the presence of this, it .is 
hardly reasonable to think, as Schacht does,n that in
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Hammad's time a whole mass of doctrines wag spuriously 
attributed to Ibrahim. For, apart from other things, the 
time-lapse between IbrShim (d. circa 95) and Abu.Hanxfah 
(d. 150) is so brief, that it is hardly conceivable that 
first a bulk of doctrines should have been formulated 
around the year 120 and falsely attributed, to Ibr&him, and 
then their opposite doctrines should have been formulated 
within the next thirty years.90 Moreover, there is the 
significant fact that on most of the questions discussed 
in Tr.I and Tr.IX, which deal generally with the technical 
aspects of law, the Kufian doctrines have not been attri
buted to Ibr&hxm. This shows that the attribution of 
doctrines to Ibrahim was not considered imperative for 
their acceptance.91 There remains hardly any justifica
tion, then, for the view that the opinions which go under 
the name of Ibrahim are in fact the opinions of Hamm ad or 
of some one of his period.92

On the basis of the above, it seems safe to conclude 
that the body of doctrines attributed- to Ibrahim is, on 
the whole, authentic and represents the doctrines in vogue in 
Kufa during the last quarter of the first century. It was 
around this period that by and by questions of usul began 
to be brought up,, not directly and -per se. but indirectly 
and in the context of discussions about the theoretical 
soundness of specific legal doctrines.
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In order to appreciate the doctrines of Ibrahxm it 

is essential that we grasp the attitude of Muslims during 
this period of time. An important development that took 
place during the first century was that the Muslim outlook 
gradually moved in the direction of "traditionalism".^
We have already seen the fundamental change of outlook 
brought about by Isl£m by means of establishing the autho
rity of "the teachings of the Prophet".94 Under the aegis 
of that authority, a traditional outlook gradually devel
oped with the result that the early generations of Muslims —  
the generations of the C o m p a n i o n s ^  and, to some extent, 
of their Successors —  were idealized. This attitude 
manifests itself, inter alia, in the denigeration of in
novation. The letter of 'Abd al-Malik and its reply by 
Hasan al-Basri (d. 110) contain repeated references to the 
salaf (the forbears), etc., which bears out our contention. 
The following passage in the letter written on behalf of 
*Abd al-Malik to Hasan is of telling significance:

...The Commander of the Paithful has come to know your doctrine of Qadar, a doctrine the like of which he has heard from none in the past and the Commander of the Paithful does not know of anv 
Companion i of the Prophet*! who* expressed the kind 
of views which he has heard as having been expressed by you. . . . So, write to him about your doctrine 
on the question, stating whether you derive it from any riwayah (tradition) from some Companion of the Apostle of Allgh. or is it an opinion (ray) that 
you have yourself formulated Ira*’ avtahu).or is 
lt_ some.thin^ the, .confirmation..of which, can be. found in the Our §n. 9 b !
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The reply of Hasan further illustrates the same 

attitude of mind. The argument that he advances in favour 
of the soundness of his doctrine is that it had "been 
derived from the salaf. "who acted according to the ordi
nance of All&h, narrated His wisdom (hikmah), and followed

~#T" F —  - I

the sunnah of the Apostle of A l l S h " H a s a n  then proceeds 
to argue that "none of the salaf ever denounced this doct
rine or debated this issue for they were all agreed on one 
and the same view". He also contended that some people • 
later "introduced an innovation in this matter (ahdatha 
al-nlts fih) when they denounced it [i.e. the.ancient doct
rine]... and distorted the Booh of ALlSh".^8

Wdat is common to both the letters is a traditional 
outlook which is manifest from the belief in the authorita
tiveness of the past. The doctrines of the forbears in 
general and of the Gampanions in particular, are considered 
authoritative, particularly if there was any doctrine on 
which they were in agreement.

This was one strand in the development of the intel
lectual tradition of the early Muslims —  the traditionalist 
strand. There was, however, another strand as well —  the 
one designated in the classical Islamic literature as ra’y. 
which signified the use of human reasoning in legal matters. 
Ra’y. as we shall see later^9> kad been in use from the 
earliest period. Its use in the early period, however,
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did.not necessarily follow any clearly-defined method. It 
was only "by and by that a’method was evolved, the method 
of givas. which gave this activity a direction and imposed 
upon it a methodological discipline.**-®®

It is in this perspective that the doctrines of
A AIbrahim should be viewed, and an attempt should be made 

to appreciate the sources whence he derived his doctrines, 
and the stage of development of Islamic law that his doct
rines represent.

Coming to the question of the legal theory of 
Ibrahim, there is very little direct first-hand evidence. 
Ibrahim hardly ever discusses this question explicitly.
Ihis seems to be mainly for two reasons. Pirst, the early 
expositions of legal theory owe themselves to legal cont
roversies, which pressed the contending parties to justify 
their doctrines in terms of principles which were generally 
recognized by all concerned as valid. ’Upftil ihe time of 
Ibrahim, these controversies had not assumed any important 
proportions. Secondly, for a considerable period of time, 
there was not much of usul-consciousness. Positive doct- 
rines were derived from "the teachings of the Prophet" 
without strict conformity to a methodology the details of 
which, such as those discussed in Shafi’i's Ris&lah^®-*- 
were still in an embryonic stage. A number of concepts 
were taken for granted from the very beginning, one of
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which, was the authoritative character of the ’'teachings of 
the Prophet". But the "teachings of the Prophet", except 
for the Qur’Sn, were not available in a compact and codi
fied form so as to enable people to consult it readily. 
There was considerable disagreement as to what the Prophet 
had said or done on the question under consideration. 
Besides, even when there was some sort of agreement as to 
what was the "teaching of the Prophet" on a certain issue, 
there were disagreements as to the legal import of the 
specific precepts and practices of the Prophet, a disagree
ment which was at least in part the outcome of the absence 
of a clear and elaborate methodology.

to legal theory in him is almost non-existent, some of its 
main features can be constructed with the help of his casual 
remarks 'and other indirect evidences.

tiveness can be taken for granted from the very beginning. 
The Quranic prescriptions had not only an influence on

ation of a large number of legal questions. In fact, the 
Qur’an seems to have been one of the strongest stimuli, in 
the formulation of positive doctrines: insofar as it cir
cumscribed the scope and determined the subject-matter of 
positive doctrines. This is borne out even by a cursory

Coming back to Ibr&him, although direct reference

So far as the Qur’&n is concerned, its authorita-

positive doctrines, but had also stimulated the consider
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glance at the traditions from the Companions and the 
Prophet transmitted by Ibr&him as well as from his own 
doctrines, embodied in the works of the second century, par
ticularly the Ath&r of Abu Yusuf and of Shayb&ai,-*-^ and 
the theoretical priority of the Qur’&n as against tradi
tions, etc., is postulated in the famous tradition with 
regard to F£timah b. Qays and ’Umar on the question of 
post-divorce maintenance. In a tradition transmitted by 
Ibr&him, ’Umar is reported to have said: nWe shall not
follow the doctrine of a woman and leave' the Book of All£h, 
when we do not even know whether she spoke the truth or 
liedM.103

IbrShim was also conscious of the question of repeal 
of Quranic verses. His references suggest that the theory 
of repeal (naskh.) was well-known, was generally- accepted, 
and not infrequently used. Ibrahim was of the view, for 
instance, that the original Quranic doctrine regarding the 
testimony of ahl al-Kit&b in matters of testamentary dis
position (Qur’&i V. 106), had been repealed by another 
Quranic verse (IXV. 2)

Next to the Qur’&n came the traditions —  the main 
source of positive doctrines. The traditions transmitted 
by Ibrahim represent the traditionalist strand in the early 
Islamic outlook. 104 These traditions are not only from the 
Prophet, but also from the Companions; in fact, a greater
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number of • them was from the latter. Fifty-three tradi
tions transmitted by Ibr&him from the Prophet are embodied
in £thdr A.Y. and twenty-.six traditions from the Prophet

/

in Athdr Sh.10  ̂ Aside from these, there are 147 and 104 
traditions from the Companions in Ath&r A.Y. and Jth^r_Sh. 
respectively.10^

Thus traditions from the Prophet as well as from 
the Companions we re adduced by Ibrdhim as authoritative. 
These traditions consist not only of legally-relevant 
statements but also practices out of which ethical or 
legal norms could be derived.10? It is largely on argu
ments drawn out of this mass of traditions that his posi
tive doctrines rested.

So far as the traditions from the Prophet are con- • 
cerned, their authority was beyond dispute. This is es
tablished by the fact that the contents of the traditions 
from the Prophet always constitute the doctrine followed

/s, "I Q O  /\by Ibrihim. That IbrShim considered the precepts and 
practices of the Prophet to be authoritative is also estab
lished by the following traditions which have been trans
mitted by Ibrdhim:

Athdr A.Y., 830. With regard to a dispute 
between the buyer and the seller, the famous Companion Ibn Mas'ild declared that he would decide the question in the manner it had been 
decided by the Prophet.

Ibid., 338. With regard to witr prayers
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IbrShim cites a tradition from two Companions 
according to which, the Prophet performed this prayer in the early, middle and later part of ' the night, so that the Muslims could perform it in comfort (li takuna si1 at an li al-muslimxn).

Ibid., -390. During the life-time of the Prophet, the number of talchirs in the funeral prayers was 
not uniform. ”rTjmar, according to Ibrahim, summoned the Companions-.and asked them to report what the practice had been in the last fuuaeral prayer per
formed during the life of the Prophet and formulated the doctrine on that basis.

Ibid., 478. Ibrahim mentions that 'Umar asked a child about the rituals of Ha.j .1. On-finding 
his replies to be correct, he‘observed: "You havebeen guided to the sunnah of your prophet."

Ibid.,. 535. Ibr&him reports that' 'Umar once addressed the Black Stone of Ka'bah and s&id:"I know well that you are only-a stone. . . and had I not seen the Prophet kiss you, I would not have kissed you."109
She number of traditions from the Prophet cited

by Ibrfihim was, however, quite small.110 Phis phenomenon
could be interpreted as an indication of the absence of
any but a few traditions from the Prophet in IbrShxm’s
time, and this in turn could be regarded as an evidence of
the view that the large number of traditions from the Prophet
found in the works of the second and the third centuries

illwas put into circulation during the intervening period.
This apparently reasonable line of argument rests 

on a number of presuppositions. The first presupposition 
is that IbrShim (or for that matter any faqih of that 
period) would have mentioned all the traditions which
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IIPwere known in his time. Not only that, it is also

assumed that all these traditions would have found their 
way into the early works of figh-£th&r, such as Ath£r A.Y.T

to propound correct doctrines and define and elaborate 
Muslim religious ethic, rather than to marshal arguments 
in support of those doctrines —  whether systematic or 
traditional. To provide arguments in support of.them was

find, for instance, that Ibrahim's preference of the doc
trine of one Companion against another, is generally 
followed neither by systematic nor by traditional argu
ments. ̂ 3  Even though there is no doubt that in the early 
part of the first century, even as prior and subsequent to 
that, the dicta of the Prophet were used to support legal 
doc trine s,^^ yet they were not deemed sine qua non for the 
acceptance of every doctrine. Hence it was natural that 
scholars of the second and third generations of Muslims 
should have expressed their doctrines without invariably 
adducing traditional or systematic arguments in support of 
their doctrines, even though they might have known those 
arguments. In our view it was only when controversies 
had become acute, and when one felt forced to advance

Ath&r Sh. It cannot be,over-emphasised that these should 
be treated as presuppositions rather than as axioms.

Por, the primary concern of the early jurists was

only a. secondary concern. It is for this reason that we
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arguments to justify one’s doctrines that care began 
to be taken to mention the relevant traditional and/or 

■ systematic argument in their favour. This is corrobo
rated even by the well-known fact that lth.gr Sh. contains 
only 26 traditions from the Prophet transmitted by 
Ibrahim, although the Ath.gr of his predecessor, AbtL 
Yftsuf, contains 53 such traditions .115 it is also 
corroborated by the fact that the same tradition which 
is found as having been narrated from the Prophet in 
lth.gr A.Y. through Ibrghim is mentioned merely as .a 
^doctrine of Ibrghim in 1thSr Sh. ^  It is for the same 
reasons that we find that one and the same author attri
butes a statement simultaneously to earlier as well as 

• to later authorities. Hence, the fact that a traditions *

in Ath.gr A.Y. or lth.gr Sh. goes up only to Ibrghim, or 
to some Companion, through Ibrghim, does not necessarily 
prove that in fact it did not go back to the Prophet.
What such a tradition establishes for sure is the doctrine 
which Ibrghim followed, without necessarily implying that 
it had or did not have a higher authority to support the 
doctrine.

To return to the doctrines of Ibrghim: the bulk of
the traditions which served as the bases of his positive 
doctrines, as we have seen, was from the Comp anions. H ?  
Apart from the traditions of the Companions which express
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the doctrines followed by Ibrahim, he also cites variant 
traditions from the Companions and chooses out of these 
conflicting traditions the one which should he followed 
without assigning any explicit r e a s o n . I t  is signifi
cant that divergence from the doctrines of one Companion 
is invariably in favour of the doctrine of another Com
panion, which shows the importance assigned to the doct
rines of the Companions.H9 Ho wonder, therefore, that 
the consensus of the Companions was regarded as highly 
authoritative and Ibr&him made explicit reference to it .-^O 

YJhat was the rationale of the authoritativeness of 
traditions from the Companions? We have suggested that 
the authoritativeness of the traditions from the Companions 
was a part of the process of the growth of a traditional 
outlook in early IslSm as a result of which the doctrines 
of the Companions were generally regarded as valid -per se.121 
Sheir authority was, nevertheless, a derived one, and 
therefore, subordinate to it. Shis derivative character
is evident even from the word ash&b (Companions)- itself' * •
which points to the source wherefrom their authority was 
derived —  the Prophet. A careful scrutiny of the tradi- . 
tions from the Companions transmitted by Ibrahim showsthat 
part of the reason for this attitude was the same as ad
duced later by "the ancient schools", viz. that the Com
panions knew the teachings of the Prophet better. -̂22
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Apart from the traditional strand, however, the 

handling of legal subjects always involved the use of 
reason-termed in classical Islamic literature as ra'y.-*-̂  
The term was more comprehensive than niyas which was a 
more disciplined form of the use of ra’y. Ibrahim used 
ra’y in its less as well as more disciplined forms.' We 
get some idea of the earliest use of ra'y in a sense 
wider than qiy£s even from the doctrines coming down 
from the middle first century as embodied, inter alia, 
in Tr. II, etc.*^^ A comparison of these doctrines with 
the doctrines of Ibrahim as embodied in Ath§r A.Y. and 
Athar Sh. forces the conclusion that Ibr§h£m played a 
considerable part in popularising the use of qiy£s.

There are numerous examples, however, of the use 
ra> y i*1 a sense which cannot be subsumed under q iy£s. .

■&th£r A.Y., 27. On a person's return from a 
journey, he is kissed by his aunts [i.e., the sisters of his father and mother] or any other woman who falls within the prohibited degree of marriage: the kissing would not make wucl.u1obligatory. On 
the contrary, wudu 1 will become obligatory if he is kissed by a woman whom he is permitted to marry. 
(Of* Ibid., 53*, and Athar Sh., 19).

Ibid., 637. A slave-wife with whom the husband had not consummated his marriage and who, on being manumitted, preferred not to remain that person's wife: she would not be entitled to sad£q, for
separation had taken place on her initiative.

Ibid., 114. If a person finished his prayer to the extent of tashalihud,' the prayer is complete even'if something causes breach of wudu1 [i.e., be
fore the formal ending of the praĵ er by salutation].
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Ibid., 175. ®ie same wudu’ is enough for the zuhrand 'asr prayers for a mustah&dah. provided she per-'forms the wud’u’ in the later '-p&rt of zuhr.* •
Ibid.. 141. Ihe use of veil by slave-girls is di s approved, for it would make them resemble free women.
Ibid., 201. The use of sadal in prayer is disapproved. 125
Apart from this, however, we find in Ibrahim the 

use of ra*v in a more restricted form —  in the form of 
oiv&s —  i.e. analogy and systematic reasoning. Ihe follow
ing examples will bring this out:

Ithar A.Y.. 618. If a woman gives herself unreservedly to a man and the man accepts her in the 
presence of witnesses, the marriage has been concluded and she will be entitled to mahr mithl. If there are no witnesses, then she will receive sadAq in case the consummation does not take place.

Ibid., 619. A sick man divorced his wife. If the wife was in * iddah at the time of his death, she would be entitled to inheritance but not other
wise .

In case the marriage had not been consummated and 
the husband divorced his wife during his [mortal] 
sickness; she would be entitled to half the sad&q. but would not be entitled to inheritance.

Ibid., 451.^ Drawing a parallel between salah and zakeih. Ibrahim pointed out that in the same manner as salAh became obligatory only when a 
person attained majority, so was the case with zakAh.

Ibid., 155. Ihe right of a woman, who was in the labour of child-delivery,Ato dispose her pro
perty was considered by Ibrahim to be restricted to one-third. This was certainly owing to considering the case to be parallel to that of a sick man in his mortal s i c k n e s s . 126
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The main achievement of Ibrahim was that he surveyed 
the entire field of legal doctrines and in so doing he 
formulated the tentative framework of Kufiah doctrines. 
Thanks to his interest in the positive doctrines as a 
whole rather than merely in parts of it, he brought about 
greater coherence and systematic consistency. This was 
partly owing to a more frequent use of qiySs on his part, 
which marks- an advance in the direction of the use of ra*y 
according to a methodological discipline.. This develop
ment seems to owe itself, to some extent, to Ibrahim’s 
conscious search for greater coherence and consistency. 
Underlying this quest —  perhaps a sub-conscious quest —  
for coherence and consistency there seems to have been 
some vague notion that the teachings of the Prophet were 
embodiments of general principles, rather than arbitrary 
fiats. It is this which enabled specialists like Ibrahim 
to make the Islamic norms relevant to a field wider than 
that explicitly mentioned in "the teachings of the Prophet". 
One of the main things that IbrShim did was to make an 
attempt to deduce general propositions from the authori
tative sources and then apply them to all relevant cases. . 
The Our’sin considers the liability of the slave to be half 
that of a free person. 127 Now, Ibrahim applies this prin
ciple consistently to a great number of cases — in respect 
of the h add--punishment. with regard to the maximum number
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of wives permitted, with, regard to the period of waiting
of divorced women or widows, with regard to the.term of
ila* , etc.*^® In the same way, Ibrahim deduced the
general proposition that whenever a sexual intercourse
is regarded as not meriting hadd-punishment, it entails
the payment of sadaq —  a principle which he applies
consistently.

In Ibrahim we also witness the beginning of an
130interest in technical aspects of law. This interest

was, however, not at an advanced stage. This is corro- 
\

borated by the conspicuously meagre reference to Ibrahim
in connection with purely technical questions embodied
in Tr. I and Tr. IX. In technical legal matters, Ibrahim
generally applies analogy and tries to introduce system-

131atic reasoning, and advances towards formalisation. ^
Nevertheless, there are numerous evidences that his
juristic competence was far from perfect, if compared
with that of the second century jurists, owing to the

132lack of a long-established juristic tradition.  ̂ At
times he shows lack of systematic consistency owing to
ethical or pragmatic considerations ,^4 a fac-fc which

135is reminiscent of the attitude of his predecessors. ^  
Moreover, in his attitude to legal problems, Ibrahim's 
doctrines manifest an informality and a lack of fixity 
which too he seems to have inherited from the earlier 
period of Islamic lav;. The following are some examples 
of this attitude:
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Athdr A.Y., 363. T  opinion on saying: "Gsneezing of one’s neig 

prayer. He replied:

.M was ..'d for legal 
.ave mercy on you" at the r during the ritual 
: can he no objection

to it. Your brother s. prayed for you".
Ibid., 83. Asked whether a mu’ adhdhin was permitted to speak during the adhdn or iqdmah, Ibrdhim expressed his opinion neither in the . positive, nor in the negative.136
In Ibrahim we also find the beginning of . a tendency

which was to find great favour with the Kufians in the 
following century and to become one of their, characteris
tics. This was the tendency of imagining various forms 
in which legal questions might arise and attempting to 
give appropriate rulings. As we know, the application of 
the "teachings of the Prophet" to new situations had begun 
quite early. Vfiaat was new about this tendency was that
rulings were given about questions and situations which
might, in fact, not have arisen at all.

Even though this tendency is preceptible in 
Ibrdhim, it was neither as conspicuous and extensive nor 
were the hypothetical questions posed by Ibrdhim as remote 
from practical life as those in later works.-*-̂7 
following are some examples of this tendency in Ibrdhim: 

What is the legal effect of a person's .
saying: "If I marry such and such woman, she
stands divorced?"^58

What is the legal effect of adding "God
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willing" to the pronunciation of talaq?"1^

So conclude about Ibrahim's role: he surveyed the
entire field of law, to some extent.from a systematic 
point of view. He marked an appreciable advance upon his 
predecessors by purging quite a number of their doctrines 
of inconsistencies and technical irregularities. Shis 
advance was largely the outcome of, relatively speaking, 
of a more theoretical approach, the approach of a jurist, 
as distinct from the pragmatic approach of a judge. 
Nevertheless, this was among the first efforts of its 
kind and suffered, therefore, from the imperfections 
often inherent in all pioneering efforts. As for 
Ibrahim's legal theory, the picture that can be construc
ted is this: the Quranic legal verses and the precepts
and practices of the Hrophet as well as of his Companions 
werie regarded as authoritative sources for deriving 
positive doctrines. At the same time, whenever these 
sources failed to provide any explicit guidance, approp
riate doctrines were formulated in the light of common 
sense, or extended by recourse ■ to analogy in cases 
wherein the traditional sources did not specifically 
refer to a certain question, and yet referred to a 
question analogous to it; or else appropriate doctrines 
were formulated in accordance with ethical and pragmatic 
consideration.
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Towards the turn of the century, the tentative 
outlines of substantive Islamic law had been formulated, 
particularly in the two main centres of juristic activity — 
Medina and Kufa. This formulation of positive doctrines 
among the Muslims had taken place under more or less the 
same impulses, in the light of basically the same sources, 
though under different milieux and by persons of different 
intellectual, cultural and social backgrounds and of 
varying capacities and inclinations —  the’factors .which 
account for the peculiar combination of unity and diversity 
in Islamic law.

During this century the question of legal theory 
seems to have been scarcely discussed -per se. As for 
positive doctrines, however, a great wealth of them 
accumulated .during the course of the century. There were 
disagreements within each of the numerous centres, as well 
as between them. These differences made it incumbent that 
the doctrines should be justified in terms of those funda
mental principles which were recognized by all concerned. 
The process began in an ad hoc manner-^® and Without the 
conscious intent of formulating a legal theory. Neverthe
less, once it had started, the process culminated, ‘.hot. , 
before-...long, in the formulation of a full-fledged and
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elaborate legal theory —  a fact which indicates that the 
absence of explicit reference to legal theory should not 
be taken as the evidence of a vacuum, \vhat seems to have 
taken place was to articulate, elaborate and systematise 
whatever elements of legal theory were already in 
existence.

One of the earliest questions to be considered was 
that of the theoretical justification of the use of human 
reasoning in legal matters, the legitimate extent of its 
use, and the relationship between human reasoning and its' 
opposite tendency, athar.^41

The two tendencies were not essentially incompati
ble. In the earliest period they seem to have existed 
side by side as complementaries. The use of ra’y had 

• developed in Muslim legal tradition from the very beginning, 
to borrow Goldziher’s expression, as an "undeniable 
postulate".3-42 j.j.s use been, forced by the confronta
tion of practical problems of day-to-day life, and.'hence, 
its most extensive use was made by the judges. A theore
tical canonist might have comfortably denied the validity 
of ra’y. as Goldziher has pointed out, for he studied the 
traditional sources and was not concerned with the happen
ings of the daily life. But the practising judge, for 
instance of Iraq or of other, conquered lands, who was 
faced with ever new problems could have ill afforded that
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This was so because, as al-Shahrast§nx (d. 548) has pithily 
put it, the provisions embodied in the authoritative sources 
are limited, while the situations arising in life are Tin- 
limited —  a fact which ru]e3 out the possibility of there 
being a specific traditional ruling for every possible ques- 
tion.^-44 it is this which made the introduction of the spe
culative element in the deduction of laws unavoidable. This 
was specially so outside Hijaz where the lawyers were con
fronted with circumstances different from Hijaz wherein the 
legal provisions of Islam had been enunciated and with which 
they were vitally linked. This partly accounts for the 
great favour that ra?y and qiyi-s found among the Iranians.
It is not that ra*y was not used elsewhere A 45 ike pecu-

*>' . * *liarity about Iraq was that the material conditions and the 
socio-economic structure of that country were so different 
that not only were ra’ y and qiyas used, but that their use 
was far too conspicuous to go unnoticed for long. Gradually 
the use of ra'y. which originally did not possess a fixed 
method or direction, acquired a method and a direction: it
assumed "the logical form of analogy. In the earlier
period, to borrow once again from Goldziher, it was said: 
’Whenever there no written or traditional positive laws are 
found, a jurist might invoke his own insight'. Prom now on
it began to be said: 'The judgments of one's insight should
be moved within the framework of analogy' .-*-48
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Iraq has been traditionally considered to he the 

home of ra’y and qiy£s .̂ -49 This statement is not true if 
taken in the sense that the use of ra’y and qiy&s were 
confined to Iraq alone.-^® Ihe difference between the 
various centres of Islamic law in their attitude vis-h-vis 
ra’y and athar was not that one centre was committed to 
one of these strands and totally opposed to the other.
The difference lay in one centre being more inclined than 
the others to one of these two strands. Ihe above state
ment about Iraq seems to be true, therefore, only in the 
sense that ra’y and qiy£s were used more frequently than 
elsewhere and also presumably that it is in Iraq that they 
were institutionalised.

We have noted earlier the factors which marked off 
the Iraqians from the rest of the Islamic world and have 
argued that because of a complex of reasons their intellect
ual outlook was somewhat different from that of the Muslims 
of other a r e a s . I h e  sane is true in respect of theolo
gical matters. Moreover, in the same way as other political 
movements arose from the Iraqian soil, so did the theologi
cal schools. It is here that the Khaw&ri;j ,^52 jabmi- 
yah,̂ -53 Mu* tazilah,'*'-̂  the Shi* a h , t h e  Qadarxyah,^-'^ 
and the Murjji’ah^-^ flourished and zestfully debated their 
controversial doctrines. Shis interest in theological 
matters created fresh insights which influenced the

>
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Iraqian understanding of religion and consequently affected 
their approach to legal matters. It. is our contention that 
the ’’climate of theological opinion” in Iraq played an 
important role in giving the Iraqian Fioh its particular 
impress.

She Khaw&rij were among the earliest sects of Islfim 
who found in Iraq a fertile ground for the spread of their 
ideas. It is only one aspect of Kharijl thought with 
which we are concerned here —  its emphasis on the 
righteousness of God.-*-58 "ihe development of Kh&riji • 
doctrine ... shows how the conception of the righteous God 
denr.anding righteousness from His creatures leads”, in 
the words of Montgomery Watt, ”by an irresistible logic 
to the doctrine of human responsibility with its corollary 
the doctrine of Qadar, namely that man has power to 
perform the duties imposed on him”.̂ 9  g0 as 
doctrine . of Qadar is concerned, it was already well-known 
in Iraq circa sixties.1^® Thus, it is evident that at 
least some of the doctrines which were cherished by the 
Mu'tazilah of the second century, had. already been formu
lated and were known in Iraq during the first century.

For the Mu'tazilah,1^1 who generally called them
selves ahl al-tawhid wa al-'adl. righteousness was one of 
the most important aspects of their understanding of God. 
Iheir strong revulsion against the doctrine of £abr, which
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denied the reality of human action hy attributing human 
acts to God, stemmed from the view that this was incompa
tible with God's justice and righteousness. Since a 
number of acts are evil, the Mu'tazilah argued that the 
doctrine of Jabr leads to the blasphemous conclusion that 
God commits evil. Furthermore, if all acts are the crea
tions of God, there is no justification for praise or 
blame, for reward or punishment. It was again the same 
emphasis on God's righteousness owing to which the 
Mu'tazilah emphasised the doctrine that God does not 
impose on man a responsibility which is incommensurate 
with his capacity. In the same way as God is bound, in 
the Mu'tazilx view, by the dictates of justice and 
righteousness, He is also bound by maslahah and thusv  • ” •

He does only .that which is beneficial ,162 j_n
Mu'tazili view the will of God is guided by [rational] 
considerations of justice, wisdom, and benevolence.

That there was a reaction against Mu'tazilism —  
a reaction which emerged from within the womb of 
Mu'tazilism —  is well-known. The reaction itself shows 
the strength of the Mu'tazilx ideas during the second and 
the third centuries. More significant, however, is the 
fact that the school of theology which was formed around 
the teachings of Abu Hanifah took positions on several 
important questions which were markedly different from
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those taken by what came to be known as the Ash'ari school. 
Abd Hanifah and his master Hammdd are known to belong, or 
to be close to, the Murji’i s c h o o l . E v e n  though on a 
number of theological issues it is difficult to figure out 
the authentic opinions of Abu Hanifah, yet there are signi
ficant evidences which cannot be ignored. Eiqh Akbar I. 
which contains the authentic theological doctrines of Abd 
Hanifah, embodies in the main the creed of the Murji’ah, 
and is confined on'the whole, to the problems which con
cerned them. It.revolves around the questions of rela
tionship between faith and a c t i o n . T h e r e  are certain . 
other, and indirect, evidences which show, however, that 
Abu Hanifah’s interest in theology was not confirmed to 
the points of Murji’i interest. There is the report, for 
example, in al-Milal. that Eir&r (d. ?), the famous Mu’ta- 
zilite, had derived the whole of his conception of God from 
Abd Hanifah.-^5 Indeed, even the statement in Eiqh Akbar I 
that: ’’al-fiqh fi al-din afdal min al-fiqh fi al-*ilmu-*-66
indicates that theological questions were not excluded from 
the over-all rationalistic attitude of Abd Hanifah.

Of no less importance is the evidence of the attitude 
evinced by the followers of Abu Hanifah in theology. 
Significant about them is the fact that they maintained their 
identity, despite their orthodoxy and anti-Mu*tazilism, 
and remained distinct from the Ashd’irah. Eor this, we
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have the testimony of Xbn al-Athir who states that for a
long period of time, it was considered strange for a Hanafi
jurist to belong to the Ash'ari school of t h e o l o g y . O n  
several crucial issues this school was closer to the Mu'ta- 
zil.&h, than to the. Ash&'irah.-**^ Tah&wi, (d. 32l), for 
instance, held a view divergent from that of the Ash&'irah 
by affirming man’s capacity to perform actions, both good 
and bad.-1-7® As for the doctrines of al-M&turidi (d. 335) > 
the disagreements between him and Ash'ari are quite import
ant. The following doctrines of M&turidi distinguished 
him from Ash'ari:

(1) That good and evil are inherent qualities;
(2) That God does not burden man with responsibility 

beyond his capacity;
(3) That God cannot commit wrong;
(4) That the acts of God are based on maslahah;T" *T '
(5) That man has the capacity of performing actions.-^1 

This obviously was long after tlie time of Ab& Hanifah.
This does not mean, however, that these questions had not 
been considered earlier. Ash'ari mentions, for example, 
that the Mu'tazilah had discussed the question whether the 
ordinances of God had a ratio ('illah) or not. This would 
mean, possibly, that these questions had been spelled out 
during the second and third centuries.-*-72 As for the Mu'ta- 
zili position that good and evil are rational categories,

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

118
and hence are obligatory even prior to revelation, this 
had already been formulated and is considered to be one 
of the doctrines on which the Mu*tazili theologians were 
in agreement.173

Ihe possible influence of ideas such as .the above 
on the attitude towards law. was to regard the provisions 
of the revealed law, not as arbitrary fiats of the Almighty, 
but as rules based on wisdom, as rules which had been for
mulated with a view to help the realization of certain 
commendable goals. It is this attitude which seems to 
have paved the way for the use of human reason in legal 
questions. For such an attitude makes one look at specific 
injunctions in the context of the purposes which they seek 
to serve, an attitude which seems to underlie the applica
tion of given laws to new situations. Without perhaps hav
ing much awareness in the beginning of the issues involved, 
the Iraqians tended gradually, and almost sub-consciously, 
to the position that human reason had an important role to 
play in legal matters, an attitude which was vitally linked 
with those currents of theological ideas which flowed from 
and through Iraq, and which provided a stimulus, to ra*v 
and oivds.

This illuminates the significance of the deep aver
sion of the Traditionists for the ra’y-school of Iraq. It 
seems that not only was the legal method of the Iraqians
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suspect. "What is more is that the ahl al-Hadith looked
upon this legal method as the embodiment of those trends
of thought in theology to which they were strongly opposed.
Ihis seems to lie behind Ibn Qutaybah's mention of ahl
al-Kal&m (which signified at that period of time the
Mu'tazilah) and ahl al-Hadith as opposed to each other,

* •

and his identification of the former with ahl al-Ra'y.-^^
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CHAPTER III

THE SEMANTIC EVIDENCE

A semantic analysis of some of the important terms 
which were used in the High literature of the period mainly 
under study (roughly speaking, the second century), throws 
valuable light on the stage of development of ffiqh. includ
ing the Eiah in Kufa. The conclusions arrived at through 
this analysis should, however, he deemed as tentative and 
their evidence should he correlated with our other findings 
in this work.

What becomes evident from such a study, in the first 
place, is the comparative lack of fixity in the technical
connotation of the terms in use. A number of concepts--
some of them of quite fundamental importance in law —  had 
been in operation for quite sometime. Nevertheless, they 
had as yet not acquired a fixed, technical expression.
Hence, these concepts were expressed in a variety of ways. 
However, a number of terms had begun to acquire technical 
connotation and had gone considerably far in that direction. 
The impression that one gathers is that sufficient time had 
not as yet passed so that the non-technical usages of the 
terms should have disappeared. This presents a baffling 
problem for the student of the early period of Islamic Eiqh. 
The difficulty that presents itself is not merely that many

120
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terms have gradually changed their connotation to a greater 
or smaller degree over the course of centuries. No less 
serious is the difficulty which arises owing to the use 
of these terms in a multiplicty of meanings. Despite this 
fluid and confusing state of affairs, the process of the 
terms acquiring an increasingly technical connotation is 
clearly noticeable and throws valuable light on the stage 
of the development of Pioh.

I. Hadith

In the early Islamic literature, the terms hadith. 
athar. riw£yah and khabar were used more or less inter
changeably. As yet hadith did not exclusively mean [a' '1 1 r‘
report about] "the utterance, the action, the tacit approval 
and the sifah of the Prophet11.-*- Nor was athar generally 
used in the technical sense in which it was used in the 
classical times, in the sense of a statement from some Com- 
panion^ (as distinguished from a tradition from the Prophet).

Coming to hadith. it would be instructive to examine 
carefully its use in Ir. 1X3 insofar as the conclusions 
thus arrived, are corroborated, in our view, by the study 
of the use : of this term in other works of Abu Yusuf and 
Shayb&ni.

She term hadith occurs in the work twenty five times. 
Out of these it is only on three occasions that it either
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does not refer, to the Prophet, or refers to others as well 
besides him.4 Except for the three' above-mentioned inst
ances, all the rest of the uses of hadith have reference- 1 «rT ' r
to the Prophet. QJhe following is an account of the uses 
of the term with reference to the Prophet:

(1) Hadith rasul All£h. (ir. IX, 2, p.14; 20, p.63;l - * T  ‘  ■ t - - ■  i  - -  i  — - i  t  i  i r i

50, p.135)
(2) Hadith ‘an rasul Alldh. (Ibid., 5, p.29 and p.30,. 

lines 6 and 8 and p.31, line 2; 20, p.64, lines 5 
f., 22, p.69; 43, p.121)

(3) Hadith rafaahu il£ rasul Allcih. (Ibid.. 1, p.ll)
(4) Wa gad balaghan£ ‘an rasul -Alldh ‘an al-thigdt 

hadith musnad * an al-ri.jdl al-ma‘rfif£n bi al-figh 
al-msfinunin ’alayhim. (Ibid.. 2, pp. 15 f.)
This expresses the growing formalism of the tradi

tions from the Prophet, the higher value of the traditions 
which had isndd and the transmitters of which were known 
for their moral and mental qualities.

(5) Iyyaka wa shadhdh al-hadith. (Ibid.. 5, p.31»'
With slight modification, ibid.. 5,' PP«34 f., and 
38, p.105)
Phis is a warning made after mentioning ‘Umar’s 

practice of not accepting ’’tradition from the Prophet" 
without the testimony of two witnesses.
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(6) AL-hadith fi hldha kathir wa al-sunn ah. fi h&dhd

ma* ruf ah. (Ibid., 7» p. 38. .With slight alter
ation ibid., 8, p. 40). (On "both the occasions 
the statement is preceded by the mention of tra
ditions from the Prophet).

(7) Pa * ajayka min al-hadith fi ml ta^ifuhu al-* ammah. 
(Ibi_d.. 5, p. 24. Repeated with slight modifica
tion ibid., 5, p. 31).
Shis last (i.e., p. 24) has been said in refutation 

of a tradition from the Prophet transmitted by Awz&'i re
lating to the Prophet's apportioning of share in booty to 
those who had been killed. Abl Ylsuf says: "We do not
know that the Prophet apportioned the share of anyone of 
those killed on the day of Badr, or Hunayn. . . although 
a number of well-known people was killed and we do not 
know that he apportioned the share [in the booty] to anyone 
of them. . ." After this he adds the expression quoted 
above, which is followed by a tradition from the Prophet.

(8) Inna al-hadith sa yafshu * anni. (Ibid., 5, p. 25). 
Ihe person to whom the saying is attributed is the

Prophet himself.
(9) Ml ril’a fi hadhat min al-ahcidith kathir. (ibid., 7, 

p. 38).
Ihe sentence is preceded by the words: "We do not

know that the Prophet apportioned the share of women from
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the booty. . .."

This shows that even though hadith had not acquired 
its exclusivist technical connotation, viz. that the tra
ditions about "the utterance, action, the tacit approval, 
or the sifah of the Prophet. . . which it did acquire
in the following centuries in the literature of ffiqh and

)in the science of Hadith. Nevertheless, it was heading
■*> A

in that direction and was fairly close to that point.
This is evident from the fact that hadith is used in 
an overwhelming majority of cases with reference to tra
ditions from the Prophet, much less to traditions from 
the Companions. As for its use in the sense of "tradition" 
or "report" as such, this usage is quite rare.^“7

The above analysis also throws light on the process 
of the formation of technical terms. It shows how the 
increasing use of a term in a particular context made that 
.context an almost essential part of the meaning of the 
term, at least in the scientific usage. To take up the 
instance of hadith. it originally meant (besides meaning

. O'new') "communication". In the pre-Islamic times it was 
used with reference to the narration of historical episodes, 
both religious and profane, particularly the episodes of 
the distant past. It referred to the glorious deeds of the 
tribes, the Ayydm.9 It was from this background that the 
word gradually developed its technical Islamic connotation.
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And now since the Prophet (and his Companions) were 
looked upon as the heroes of the new society, the heralds 
of the new age, ’’communications1’ generally centred around 
them, later, the context of the use of the term was in
creasingly narrowed down so that the term, even when ex
plicit reference to the Prophet was not made,. signified 
’’communication” about or from the Prophet. In short, it 
was partly frequency of using a term in a certain context, 
combined with the strong consciousness of the paramount 
importance of the Prophet, which ultimately fixed its tech
nical connotation.

II. Sunnah

Another key-word in the Piqh literature of the early 
period is sunnah. She difficulty with regard to sunnah 
arises because it seems to be used in different meanings, 
and at times it is not quite sure whether the sunnah in 
question refers to the sunnah of the Prophet, or of the 
Companions, or to a principle derived from the sunnah of 
the Prophet and/or the Companions, sanctified by consensus, 
etc.

She root S.IT.Iff. from which the word sunnah is derived- 
seems to have referred originally to the 'flow and continuity 
of a thing with ease and smoothness” Hence, if a person 
poured water on another person’s face in such a manner that
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the water easily flowed away, the standard form of express
ing this action was to say: "sanantu al-m£* * aid wanhihi".^ 
It was because of this that sunnah began to be used in 
the sense of "way, course" (in the physical sense), pre
sumably because it was easy to tread and traverse it, with 
the result that normally it was trodden. It is for this 
reason that the derivatives of S.IT.IT. were employed with
reference to the course across which winds blew or along

T 2which water flowed.
Ihe word had, therefore, the nuance of ease and 

facility in its original usage. It was this nuance which 
presumably paved the way for the use of S.IT.IT. and its 
derivatives, particularly in Arabic poetry, with reference 
to the admirable aspects of the face —  its brightness 
and polish, its being smooth and well-shaped, etc. Ehis 
gave rise to the exnression masnun al-wajh meaning a 
person of< comely shape, a person on whose face "flesh 
had been made even and smooth"-^, or even for its being 
"well-proportioned" (mu* tadil) She use with respect 
to the admirable features of the face became so common 
that sunnah began to be mean face itself

She next stage in the evolution of the connotation 
of sunnah seems to have been the extension of the signi
fication of the term to human behaviour. "YTay and course" 
began to be used in the sense of sir ah. Sunnah began to
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mean, therefore, sirah "a way, course, rule, mode, or 
manner, of acting or conduct of life”.-̂  Apart from in
heriting the meaning 'way. and course1 from the past, the 
root S.E.E. also retained the sense of ease, smoothness, 
etc. Sunnah therefore signified inter alia, a mode of 
hehaviour which a person could adopt without difficulty.^ 
Phis seems to he the background in which the term sunnah 
developed the nuance of moral appropriateness and normative
ness. Even if one might doubt that appropriateness and 
normativeness were essential ingredients of the meaning of 
the word sunnah. there can be no doubt that it generally 
carried that nuance. Hassan (d. 54)» the famous poet of 
the Prophet, mentions a group of people as having "expli
cated a sunnah for the people which is followed".-^ An
other poet speaks of the sunnah of al-P&ruq. which, con
textually has a normative overtone.20 She Umayyad poet 
Parazdaq (d. 110) refers to the sunnah of the two ‘Umars
which, in his words, is "a cure for the malady of the

21heart". Another poet, exalting a person says that "his 
judgment is a sunnah. and his saying, a mathal".22

In the Qur’&n, the term sunnah (including its plural, 
sunan) has been used sixteen times in all. She expression 
which occurs most often is that of the "sunnah of Allah", 
which seems to be a literary innovation of the Qur’Sn.
Sunnat Allah refers to God's modus operandi with those
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wayward peoples who had greeted God’s message, with contempt 
and hostility. This had led to their doom hy virtue of 
the operation of God's law of retribution.^ God's law 
of retribution, then, is the inalterable sunnah of ALldh.24 
■Another usage of the sunnah of iU.ldh occurs in connection 
with God's mode of dealing with His prophets. The Qur’dn 
points' out that when the bearers of God’s message are 
received by a people with hostility, God supports His 
prophets and sustains their spirit, besides destroying 
those who oppose ;• God's message. The other usual form in 
which the term sunnah has been used is: sunnat al-awwalin.^5 
This refers, as Baydawi has pointed out, to the "sunnah of 
■Alldh with regard to the ancients".^ For the verses in 
which _sunnat al-awwal in has been used, the reference' is 
to God's scourge which overtook the nations that had spurned 
His message.

The concept which was to play an important part in 
moulding Muslim thought, however, was not that of the "sunnah 
of Allah", but of the "sunnah of the Apostle of ALldh".
In the Qur’dn itself this expression is conspicuous for its 
absence. This seems to support the view that the concept 
which this expression embodies must be a later invention. 
This, however, is. altogether erroneous. It seems natural 
that the ramifications of this concept should have unfolded 
gradually, but the essence of the concept is very clearly
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and forcefully embodied in the Qur’&n itself which puts 
forth, the conduct of the Prophet as conduct -par excellence: 
’'Certainly you have in the Apostle of Allah a good exam
ple. . .”27

It was not surprising, therefore, that quite early 
in the history of Isl&m, the expression "sunnah of the 
Prophet”,, hegan to he used, despite its not having "been 
used in the Qur’&n, and the Prophet himself is said to have 
used this.expression a number of times.28 There seems no 
reason why the Prophet should not have used this expression 
since it accurately embodies the above-mentioned Quranic 
concept of the model-behaviour of the Prophet.

leaving that aside, one of the earliest uses of the 
expression is attributed to ’Umar who is reported to have 
explained the function of his officials as consisting of 
the instruction of people in their religion and in the 
sunnah of their Prophet.2  ̂ Another instance of the use of 
the expression "sunnah of the Prophet" is reported, and 
seems to be authentic —  is on the occasion of the choice 
of the caliph after the death of 'Umar in the year 23. 
Questions were put to both 'Uthm&n and ’All, the two can
didates who stood the best chance of election, whether they 
were prepared to • "work according to the sunnah of tlie Prophet 
and the sir ah of the two [preceding] caliphs"^8.

Another authentic writing of the first century wherein
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the expression ''sunnah of the Prophet" occurs is the letter 
of Hasan al-Basri to the TJmayyad caliph 'Abd al-Malik 
(65-86) . Hasan defends his doctrine of Qadar by pointing 
out that it was the doctrine of the forbears (salaf).
Hasan extols these forbears because they "acted according 
to the ordinance of Alldh, narrated His Wisdom, and foll
owed the sunnah of the Apostle of Allkh. . ."51

Again, in the letter of the founder of the Ib&dftyah 
sect, 'Abd All&h b. Ibdd to Caliph &bd al-Malik, the ex
pression 'bunnah of the Prophet" occurs several times. Phis 
letter is devoted to an apology of the Ibadi viewpoint in 
regard to ' Uthmfin. Phe main point that Ibn Ib£d makes is 
that ’Uthman introduced innovations and disregarded the 
Qur’&n, the sunnah of the Prophet, and the sunnah of the 
preceding caliphs —  Abu Bala* and *Umar. He extols Abu Bakr 
for having followed the Book of All&h and for having prac
tised the sunnah of the Prophet, and hence none blamed 
him.52 Contrary to this was the attitude of 'Uthman who 
introduced innovations which were not in vo-gue in the time
of his two predecessors .55 rbn Ib&d further accuses

■ ■ •

'TJthm&n of persecuting those who admonished him by referr
ing to the Book of All&h, the sunnah of the Prophet and 
traditions about- the believers, who had preceded him.^4 
Ibn Ibdd also denies that the accusation of religious 
extremism (ghuPCiw fial-dxn) applied to him. Phis allegation
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in his opinion, was applicable to those who attributed: 
false things to God and were guided by things other than 
the Book of AllSh and the sunnah set by the Prophet.^

Considering the fact that only a few extent works 
of the first century have survived the ravages of time, 
not to mention the fact that only a few works were composed 
during that century, the above-cited examples at least 
establish that the expression "sunnah of the Prophet" was 
well in use even during the first century.

Before proceeding to analyse the term sunnah in 
the Fiqh literature of the second century, it is worth
while examining its use in a treatise of unquestioned 
authenticity which was composed circa 140 A.H. This is 
the treatise of Ibn al-Muqaffa* (d. circa 140), al-Risalah 
fi ai-Sahabah. Since Ibn al-Muqaffa* was a government 
official and litterateur, rather than.a jurist, his usages 
of the word sunnah are of invaluable significance. Por, 
the fact that he was not a jurist makes it unlikely that 
Ibn al-Muqaffa* would have used terms such as sunnah in 
any other except the generally accepted sense.

Ibn al-Muqaffa*1s interest lies in administrative 
matters, in matters which are the primary concern of the 
ruler: "the sending forth of military expedition and
recalling it; the collection and distribution [of the 
revenue]; the appointment and dismissal of officials;
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passing judgments according to ra'y in matters regarding 
which, there is no athar; the enforcement of hudud and

36ordinances in accordance with the Book and the Sunnah...11 
Ihn al-Muqaffa' adds that even though man should obey none 
when that involves disobedience to God, yet administrative 
matters, and the matters with regard to which no athar 
.exists, are questions of purely governmental discretion 
and. disobedience to the ruler in such matters is tanta
mount to perdition.57 ihn al-Muqaffa* also urges the 
ruler to realize that the claim to which he is entitled 
against his subjects is not without reservations. His 
right to claim obedience is conditioned with his enforce
ment of positive commandments and sunan.5^

Ibn al-Muqaffa'!s view of the legal doctrines is 
tinged by his concern with administration. He desires 
to see the prevalence of a uniform code of laws everywhere. 
She spectacle that he observes around him, however, is one 
of shocking diversity: a diversity which is found in the
doctrines of one town and the other, as well as within a 
particular town.59 He is disconcerted at this diversity 
and tries to analyse its causes and hence denounces those 
who, in his view, are responsible for it. Says Ibn al- 
Muqaffa* : .

As for those who claim adherence to the sunnah, among them are those who make into sunnah something which is not a sunnah. In this they go to such an
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extent as to shed Mood without any hayyinah (evidence) or hu;j jah (proof) on the basis of something which they ■ consider to be sunnah. And if they were to be asked about that,, they would' not be able to say that blood . was shed in that case during the time of the Prophet or subsequently during the time of a* immat al-hudd.4-0 And if it were shid to them: "V/hen was blood shedaccording to the sunnah which you claim?", the^ would say: "'Abd al-Halik b. MarwSn or some other amir from among the umard’ did that": [ihey believe in such a
doctrine even while knowing that the innovator of a doctrine] merely follows ra’y. And they reach such a point of adamance with respect to their opinion (ra’y) 
as to subscribe to those doctrines concerning matters- . 
of momentous importance for Muslims with which not even a single Muslim agrees. Ihen they do not feel distressed 
at their being isolated in this matter, and in enforcing judgments according to such' doctrines, even though they acknowledge that they do not argue from any Book or any sunnah.41 ■

What is striking in the above passage is the basis of 
•Ibn al-Muqaffa *’s stringent criticism. Ibn al-Muqaffa* says 
that people made the claim of sunnah even though they could 
not document that claim by establishing the existence of 
that practice during the life-time of the Prophet or of 
the. early Caliphs, and all that they could adduce as evidence 
was the practice of 'Abd al-Halik or of some other rulers 
of a relatively late period, even though the practice 
concerned was based on their personal opinion, instead of 
being supported by arguments drawn from the Qur’§n and the 
s u n n a h .42 jn other words, true sunnah is that alone which 
can be traced back to the time of the Prophet and/or of 
the early Caliphs.^3

lo revert to the expression."sunnah of the Prophet":
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the meaning is clear enough in cases wherein reference to 
the Prophet is explicit. Considerable difficulty arises, 
however, when one finds the term sunnah being used without 
any affix. It is also intriguing to find it being used 
with reference to others besides the Prophet. In fact the 
different uses of sunnah lead to the conclusion that it 
was used in a variety of meanings, and that though the 
term was in process of acquiring its technical connotation, 
so as to mean nothing else but "sunnah of the Prophet”, yet 
that process had as yet not reached its culmination. 44 

Thus, the examples of the use of the expression 
• “sunnah of the Prophet"45 show the operation of a process 
similar to the one we . have noted in regard to hadith.46 
More important than these, however, are the few examples 
that we have of inadvertant substitution of the word 
11 sunnah11 for the expression "sunnah of the Prophet", which 
show that the former term had begun to be regarded, in 
general, as an equivalent of the latter. One of these 
examples occurs in Ir. IX. Awzd'i is mentioned as having 
said: "Sunnah has come down from the Apostle of All&h"
(IX, 1 3). Abu Yusuf refers to the same statement of 
Awzd‘i, but the expression "sunnah...from the Apostle of 
ALl&h", is replaced by the word "sunnah". which indicates 
that sunnah in the: sense of "sunnah of the Prophet" was 
a well-established usage of the time.4?
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Such a development could only have heen the result 

of a fairly long period of the use of the term with 
reference to the Prophet. We have seen earlier the instan
ces of its use during the first century as well as hy Ihn 
al-Muqaffa*, which is an illustration of its use by a . 
non-jurist. Some of the instances of the use of "sunnah 
of the Prophet” hy the specialists have been preserved in 
the fiqh-athar works of the second century. Ihey show a 
consistent use of sunnah with reference to the Prophet.

In the Kufian fiqh-athar works of the second 
century, for example, one of the earliest instances of 
the use of sunnah of the Prophet occurs in traditions from 
Ibrdhim. Ibr&him relates that a small boy replied accu
rately to questions regarding the rituals of pilgrimage 
at which 'Umar said: "You have been guided to the sunnah
of the Prophet.”4®

let us turn to Awz&'i to examine its use by him.
(1) “Sunnah has come down from the Prophet 

that...1149
(2) Awz&'i explicitly articulates the principle 

that the conduct of the Prophet is conduct -par excellence
U -  I . . A(ahaqqu man uqtudiya bihi wa tum$ss&ka bi sunnatihi rasul 

AliSh).50 At another place, Awz&'i cites the Quranic 
verse which embodies this concept: "Certainly you have
in the Apostle of ALl&h a good example".51

f. /3(, ,
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2he use of the word sumish* however, is very scare© 

in Awz&'l* Is this scarcity of reference any index of the 
extent of its importance' in the doctrine of Awzd*£? It 
Is on this point that one realises the inadequacy ,of the: 
results of a mechanically-contrived semantic analysis*
Por, the fact is that ©von though tho term aiinnah has not 
been used very frequently by Awed*! with reference to the 
Prophet, yet reference to the precepts and practices of 
the Prophet with the implication that they are authoritative, 
is very frcquent*52 This only emphasises the need of 
using tho semantic evidence only tentatively and corre
lating it with other findings* Por, the fact that Awz&*$ 
goes so far as to deny the religiously binding oharaoter 
of tho institution of a$w&n. which had been introduced by 
*tSaar on the ground that it was a po st-Prophetic institu
tion, only serves to show the intimate relationship between 
the practice to which i often refors as a legal 
argument and the assumption of its introduction by the 
Prophet.53 it is also worth remembering that Awz&'^e 
references to the practioe of the liaolim3, but for a few 
exceptions,54 are invariably precoded by reference to the 
Prophet as the initiator of those practices* More over, 
even when Awsd‘£ refors merely to "practice*1, ho seem© to 
claim its authority on the ground that tho practice con
cerned on joyed the approval of all Hualiras, particularly
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of the jjilamS’. In fact when AwzcL'i cites a practice 
without claiming it to have "been introduced hy the 
Prophet, he seems to support it on the ground of i.imd' .55 

In Mdlik there is very frequent use of the term 
sunnah as such, hut the expression 11 sunnah of the Prophet" 
occurs only rarely. As in the case of Awz&'i, the scar
city of the use of this expression does not necessarily 
show that Mdlik did not suhscrihe toj or that he did not 
have much use for, the concept of the "sunnah of the 
Prophet”. Such a view would he falsified even hy a
cursory reading of his liuwatta*. which contains no less

• •

than 822 traditions from the Prophet.^ In fact, Mdlik 
reports the following statement from the Prophet: "I
forget or I am made to forget so that I may establish a 
rule (li asunna)11, ̂  which throws light on his view of 
the sunnah of the Prophet.^

In Ahu Yusuf, there are numerous instances of the 
use of the expression: "sunnah of the Prophet" as well as 
of sunnah without any affix. Of these we shall consider 
presently only a few instances of the former category, 
leaving the instances of the latter category for a later 
discussion.

Khardn. pp. 14 and 115*. 'Umar is reported 
as having stated that he had sent his officials 
to teach people their religion and the sunnah of
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their Prophet.

Ibid., p. 78. A M  Yusuf advises the Caliph that 
• he should instruct the officials, inter alia, to 
administer according to the 11 sunnah. of the Apostle 
of All§hM.

Ibid., p. 164. “Sunnah has come down from the 
Prophet and the two Caliphs..."

Pr. IX, 18 (p. 57). "Uo sunnah has come down from 
the Prophet, nor from any of his Companions".

Ibid., 5, p. 24. In matters of hal£l and har£m 
one is not guided, says Abtf Yilsuf, by the practice 
of people. In such matters one follows "the sunnah 
of [literally, from] the Prophet, and from the for
bears: the Companions and the fuqahg.’.

In Shayb&ni too we come across numerous instances 
of the expression "sunnah of the Prophet".

Muw. Sh., p. 315. Shaybani cites the following 
statement of M&lik: "Phere is nothing for you in
the Book of God and we do not know that there is 
anything for you in the sunnah of the Apostle of 
All&h.". (Phe remark is in regard to a question of 
inheritance).

Ibid., p. 389. Shaybani mentions a tradition 
according to which 'Umar b. 'Abd al-'Aziz wrote to 
Ab$ Bakr b. Hazm, asking him to look up to whatever
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’•hadith or sunnah of the Prophet” there might he
60and asked him to commit the same to writing.

Thus we find a consistent tradition of the use of 
the expression "sunnah of the Prophet" in poetry, literary 
prose as well as Pioh writings, from a very early period. 
V/hat does it mean, however, when it is used without any 
affix?

A scrutiny of the examples of the use of the word 
sunnah during the second century reveals its use in a 
multiplicity of meanings.^ We shall consider below the 
main usages of the term, and the light they throw on the 
legal theory of the period under study.
(l) One of the usages of the word stinnah was in combi
nation with the Qur’an, In such cases the only satis
factory inference is that sunnah meant "sunnah of the 
Prophet". The following couplet of al-Eumayt, a poet of 
the first and early second century, serves a good instance 
in hand: Bi ayyi Kitabin aw bi ayyati Sunnatin / Tar£
hubbuhum *&run ’alayya wa tahsabu.^ The use of this• r™" 1-1 ™ "•”*
juxtaposition of the Qur’&n and ■ Sunnah grew with the pass
age of time. Even at the time when this couplet was 
composed (circa 100 or even before), the manner in which 
the term occurs here assumes that the sense in which it is 
being used was not a new one, but well-established.

In Piqh literature, in particular, this Qur’an-
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Sunnah combination has been used very frequently. In such 
combinations the term sunnah could only mean the sunnah 
of the Prophet”. Por, no other connotation of the term —  
e.g. practice, etc., could have been referred to because 
none could have enjoyed such an authority as to be men
tioned side by side with the Qur’&a. She following are 
some of the examples of the Our* ̂ n-sunnah combination.

Muw., p. 513.. Nothing is [laid down] for you 
in the Book of AllSh and in the sunnah of the 
Apostle of Allah. (Regarding a question of in
heritance) .63

Sr. IX, 5,(p. 31) . Abu Yusuf warns against 
acceptance of shadhdh traditions and lays down 
the principle that the hadiths which should be 
accepted- should, inter alia, conform to the Qur’cin 
and Sunnah.

Ibid.. 5, (p. 32), ”Make the Qur’an and well- 
known Sunnah your guide”.

Boo.cit. ”. . .  whatever has not been explained
in the Qur’ein and the Sunnah”.

Kharci.i. p. 160. A man cuts the other person’s
hand deliberately. She latter,- on being given
the right of retaliation (qis£s), cuts his hand

• •

as a result of which the former dies. One view 
was that the ’ctqilah of the former was liable to
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Pay diyah. AbvL Yusuf, however, considered him 
blameless because it was not he, but ’’the Qur’&n 
and the Sunnah” that had caused his death.

Hu.ia.j. p. 212. ’Umar’s instruction to Abu 1'Iusa'' 
al-Ash’ari to have recourse to qiy£s in matters 
not found in "the Book or the sunnah".^

(2) "Sunnah and sirah" is another combination in which 
the reference to the Prophet is implied, even, when he is 
not referred to explicitly.

Jr. IX, 21, (p. 67)• "Ihe sunnah of the Prophet 
and his sirah". She reference to the Prophet here 
is explicit.

Ibid., 6, (pp. 36 f.). "I did not think that 
anyone who knows sunnah and sirah would be ignorant 
of this". Sunnah here can only mean sunnah of the 
Prophet, which is also proved by Abu Yushf's argu
ment on p. 3 5 .

(3) Ihere is a number of instances which shows that
"sunnah" and"hadith" were not used as equivalents in the 
early period, though they were quite often used as such 
later by the scholars of the science of Hadith.65 Hadith 
generally referred, in the early period, to a communication 
from the authorities (narrowed down subsequently when the 
technical terms were fixed) i.e., from the Prophet as well

r ras others, particularly the Companions. As for sunnah.
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it referred to an established religious norm. Ihus, hadith

"•n 1 11
provided the documentation of the sunnah, but was not 
sunnah itself. For every hadith is not necessarily authen-
tio or sunnah-yielding. As against a hadith, therefore,r*r 1 11 1
sunnah constitutes an established norm of practical life 
which has come down, most probably from the Prophet, and/ 
or from the Companions, or, in some instances, has been 
inferentially derived from their sunnah and has been sanc
tified by consensus.^7

Ehere are numerous instances which show that Abft 
Yusuf made a sharp distinction between hadith and sunnah.
In dr. IY, 5 (p. 31) he warns against sh£dhdh (and he 
considered isolated traditions to be shSdhdh^®) traditions 
and urges that only the traditions which are, inter alia, 
in harmony with the Qur’an and the sunnah should be ac
cepted. In fact, in the light of the writings of Abu 
Yusuf, it appears that by sunnah he meant'only those norms 
which were recognized as such by the Muslims in general, 
were accepted by the fug aha*, and which had come down 
through reliable and learned people.^9 Hence there are 
numerous instances of Abu Yusuf's emphasising the estab
lished character of sunnah such as: "sunnah mahfuzah ma'-

"  " " •  •

rufah"7Q, "sunnah ma’rufah"^, "al-hadith fi hadha kathir, 
wa al-sunnah fi hadha. ma'rufah"^, and "al-hadith fi. hadha 
ma' ruf mashhur, wa al -sunnah ■ f lhi ma' ruf ah"
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(4) It is this aspect of sunnah —  its being a well- 
known and well-established norm which is emphasised when 
sunnah is used with words ■—  either verbs or adjectives —  
derived from ma&h. Being well-established and coming from 
the past —  which is suggested by the term mad£ —  ̂ sunnah 
was regarded as reflecting the tendency which was diamet
rically opposed to innovation ihd&th or bid*ah.74• »

This brings us to the problem of the relationship 
between sunnah and the actual customs or practices of the 
Muslim society in the opinion of the second century jurists, 
particularly the Kufians. This relationship is an involved 
one. To some extent, the actual customs and practices were 
considered, or gratuitously assumed, to reflect the teach
ings of the Prophet. Por, it was felt —  and naturally so —  
that these teachings were not restricted to verbal trans
missions but had become incorporated into, and therefore, 
had become an integral part of, the way of life of Muslims. 
However, it was not practice or custom per se which was 
considered to be authoritative .75 it is well-known that 
the concept of practice plays a particularly conspicuous 
part in the doctrines of Awz&'i. The practice to which even 
Awz£*i refers, however, is the one which has, inter alia, 
not been disapproved by the *ulam£* In Abu Yusuf we 
find an illuminating passage, which proves that the concept 
of sunnah was not equivalent to ’actual practice’, neither

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

e 144
in the opinion of his own school, nor in the opinion of 
the Medinese or Syrian jurists. In the passage concerned, 
Abu Yusuf chides the Medinese for sanctifying.their prac
tices into sunnah even though these practices might probably 
have been introduced by some market-inspector or adminis
trative official.77

false does not concern us here. What is of paramount 
importance is the biting indictment that his criticism 
contains. Phis bitter indictment makes it clear that 
there was no professed claim on anybody’s part that prac
tices were self-sanctifying, that they were synonymous with 
the sunnah. This is not only true of the Kufian jurists, 
but of the Hijazis and the Syrians as well. For, were it 
the case that the Hijazis and the Syrians had categorically 
proclaimed their practices -per se to.be synonymous with 
sunnah, Abu Yusuf's indictment would have been pointless. 
After making a strong attack on 'practice', Abu Yusuf 
articulates his own view of sunnah in the following words:

In deciding questions of what is allowed and what is prohibited, one does not follow claims such as people have continually followed this doctrine. For, a majority of things that people have followed are not permissible and not proper, ihere are cases which l could mention where the great mass (*5mmah) violates a prohibition of the. Prophet. In-these questions one has to follow •...
the sunnah from the "Prophet and the forebears:

Whether Abu Yusuf's judgment about the activity of 
the Syrian and Hijazi lawyers is factually correct or
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M s  Companions and the fuoaha’JS

As against actual practice, therefore, Abu Yusuf 
would have people derive their sunnah from the Prophet

7Qand the Companions through the fug aha*. ̂
(5) On the basis of the above, it is not difficult
to see that the word sunnah came to be used-figuratively 
in the sense of. "established religious practice", "estab
lished religiovis doctrine", al-tariqah al-maslukah fi al- 
dinP® In M&lik, the expression "al-sunnah * indand" means 
the same. Abu Yusuf and Shaybani also sometimes use 
sunnah in tMs sense.^1
(6) Close to this is another expression which is 
peculiar to al-sunnah al-lat£ 1ct ikhtilaf fih£
* indand". Phis refers not merely to "established 
doctrine", but also points to the source wherefrom its 
authoritativeness was derived —  the 'consensus of the 
M e d i n e s e . In M&lik this is a very commonly used 
expression and seems to mean the same as al-amr al- 
mu.i tama * * alayh * indand. ̂3
(7) An aspect of sunnah —  and this flows from what 
we have said regarding the connotation of sunnah 
earlier —  is that it was of an authoritative nature. 
Hence it was opposed to i.jtih&d. Says Mctlik: "And in 
a matter with regard to which no fixed talion has come 
down from the Prophet, nor has any sunnah come down,
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in such a case one resorts to ijtih&d”.84 even-b
of finding any sunnah, i.e. authoritative 'rule, one may 
not use one’s reasoning. Rabi'ah (d. 136) asked Sa'id
h. al-Musayyib (d. circa 93) the rationale of the ^apparently 
unjustifiable doctrine of 30 camels as diyah for 3 fingers, 
and 20 camels for four. Sa'id b. al-Musayyib1s reply 
was: "This is sunnah...”̂ 5
(8) It remains to be considered as to whose precept 
and practice constituted the sunnah which the Muslims 
were required to follow. That the Prophet’s example was 
sunnah is obvious.®^ But side by side with the Prophet 
there was also the sunnah of the Companions, as we shall

Both Abu Yusiif and Shayb&ni refer to the authority 
of the Companions, particularly to a’immat al-hudA (i.e.

confronts the Medinese again and again with the question 
whether their doctrines in question were supported by any 
traditions from the Prophet or from the Companions.90 
This shows the importance of the Companions in the opinion 
of Abu Yusuf and Shaybani.

halal and har&n, practice is irrelevant. In such matters 
one follows "the sunnah from the Prophet and from the

see.87

al-Khuiafd’ al-Rashidun® and even more particularly to 
first two Caliphs. ^  In Hu.ja.j in particular, Shaybfini

Abu Y&suf., for instance, says that in matters of
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forbears —  his Companions and the fugabj,'".91 With, 
regard to another problem, he remarks: "As far as we know,
no sunnah has come down from the Apostle of All&h, nor 
from any of his Companions. . ."92 On another occasion, 
AhS Yusuf mentions the sunnah of the Prophet and of the 
two Caliphs who succeeded h i m . Abti YusUf refers to the 
adherence, "by ‘Umar b. ’Abd al-Aziz, of the policy of 
‘Umar b. al-Khatt&b, for whioh he uses the expression:
"he followed the sunnah". and makes an explicit statement 
about the authoritativeness of the decisions of "al-wul£t 
al-mahdlyun". (which seems to mean the same as a'immat al- 
hud£). 94
(9) Another usage of the sunnah refers to the degree of 
merit attached to a certain action. This usage too seems 
to have been well-established during the second century; 
and has passed on to the classical Islamic Piah and means 
"recommended but not obligatory".95 in this sense it was 
opposed, on the one hand, to faridah and w£.iibah. and to 
n£filah on the other.- In this hierarchy its position was 
in between these two.

Muw. p. 487. "Sacrifice [of animals] is a sunnah 
and not w£.j ib but I do not like that anyone who can 
bear the expenses should abandon it".

Ibid.. p. 347. "‘Umrah is a sunnah and we do not 
know of any Muslim who has permitted its abandonment".
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Ibid.. p. 824. 'Umar is reported to have said!' 
n Sunn ah have "been laid down for you and f aril* id 
have "been made incumbent on you”.

Athar A.Y.. 404. Opposes sunnah to njfilah.^^" ' • 1
Hu.ia.i. p. 143.. Abu Hanxfah and Shayb&nx agree
• *

that 'umrah is sunnah. but not w£.jib. Whoever 
performs it does a good thing, and earns extra
merit.97

Ibid.. p. 45. There is disagreement as to 
whether witr is sunnah or wa.j ib.

The origin of the use of sunnah in this sense seems 
to have been owing to the realisation of some difference 
in the degrees of importance between the injunctions 
derived from categorical verses of the Qur’&n, and those 
derived from other sources. This is evidenced by expres
sions such as ShaybSni’s remarks: ”The mash of the head
is a faridah [derived] from the Book of All§h”..98 . To some 
extent the Hanafi school retained this distinction.99
(10) The following are some stray examples of the use 
of the term sunnah:

If there is an ancient * An ami sunnah. which IslSm 
has not changed and has not declared as b&til. and 
some people complain about the harm caused by that 
sunnah . . #100
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A group of weavers came to Shurayh in connection with 

a dispute and said to him: "Our sunnah is so and so”.
Shurayh said: "Your sunnah is among yourselves.'*-®-*-

Abu Yusuf extols the revival of sunan. hut here he
is referring not to the sunan of the Prophet, or of
the Companions, hut to the sunan set up hy good people
(al-s&lihun) g^egg refer to "usages" or to "good

• •

usages" without necessarily referring to the Prophet 
or Companions.

So conclude from the ahove, the following points
emerge:

(i) The term has had an uninterrupted tradition of use 
with reference to the Prophet from- the earliest period of 
Islfim, a fact which can only he explained in terms of the 
Quranic doctrine that the conduct of the Prophet is 
exemplary. This is evidenced not only hy the formulation 
of the expression "sunnah of the Prophet" and its increas
ing use, hut also hy using the term sunnah as such in the 
sense of "sunnah of the Prophet"

(ii) The Muslims, however, regarded as authoritative not . 
only the precepts and practices of the Prophet, hut also 
those of his Companions. We have seen that the authority 
of the Companions was already well-estahlished circa 75.
It is noteworthy that the precepts and practices of the 
Prophet as well as of the Companions continued to he
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characterised as sunnah. The only authentic example that 
we have of denying the religiously authoritative character 
of a sunnah of a Companion is Awz&'i's objection to dlw£n 
on the ground that it was a post-Prophetic institution.-*-® 5 
This solitary example merely emphasises that practices 
generally derived their religiously binding character from 
their having some kind of association with the Prophet. 
This solitary instance notwithstanding, the early Islamic 
literature, especially the Kufian literature, frequently 
designated the practices of the Companions, especially of 
the first four Caliphs, as sunnah. which was deemed to be 
part of what Shaybani calls "binding information" .-*-®®
(iii) Besides references to the sunnah of the Prophet 

and of his Companions, there are also references to the 
sunnah of the fugah^p-®^ and of the virtuous people.-*-®®
So far as the latter use is concerned, it seems to mean 
"good examples" as such. It has been used in a broad . 
moral sense. As for the sunnah of the fuqah^. to which 
AbCL Yustif refers side by side with the sunnah of the 
Prophet and the Companions, the context elucidates the 
significance of its use. Abu Yusuf mentions fugahS’ 
while stressing that in deciding what is allowed and 
what is prohibited, it is not practice to which one should 
turn for guidance; one should rather follow the sunnah of 
the Prophet, the Companions, and the f u q a h . The obvious
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question, that arises is whether, in Abu Yusuf's opinion, 
the fug aha* were entitled to declare something to be al
lowed or prohibited on their own authority? The obvious 
answer is 'no'. So far as declaring things to be hal&l 
or harcLm is concerned, Abu Yusuf expresses the view that 
one should avoid saying that except on the basis of a 
categorical Quranic verse, and should use, instead, ex
pression such as "This is makruh". or "There is no objec
tion to it", etc.-*-®9

Hence, there can be no doubt that Abu Yusuf's atti
tude to the Companions is quite different from his attitude 
to the fugahS’. So far as the Companions are concerned, he 
frequently refers to them as authorities, and character
ises their practices as sunnah. As for the fuqahg*, 
their value is secondary, and nevertheless important. 
Firstly, it is they who can rightly interpret the tradi
tions from the Prophet, etc., and derive fiqhi norms there
from.-^® Moreover, it is the traditions attested by the 
learned specialists which are to be regarded as authentic - 
an idea which Abu Yvisuf repeatedly stressed.̂ --*- In fact- 
this appears to be one of the reasons for Ab£ Yusuf's 
distinction between hadith and sunnah. T h e  expression 
sunnah in relation to the fuqahsi’. therefore, seems to 
mean substantially the same as the following statement of 
Abu Yusuf; "hadith transmitted by trustworthy people and
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supported by those noted for their fioh (legal understand- 
ing)”.-1-^

(iv) .Sunnah m&dxyah. As we have shown, this refers to 
normative rather than actual practices, and the assumption 
seems to be that the practice concerned originated in the 
time of the Prophet or of the Companions, and that it pre
sumably embodied a religious norm. In Ahu Yusuf we find 
a protest against this attitude, and a demand for well- 
attested traditions,^ instead of vague references to 
practices coming down from the past. In this respect'Abu 
Yusuf anticipated Sh&£L‘x.

In the light of the above, the conclusion that 
emerges is that the word sunnah was used in a multiplicity 
of meanings, especially with reference to the Prophet and 
his Companions, but was increasingly tending towards its 
restrictive connotation —  owing to its steadily growing 
use with reference to the Prophet alone.

I I I .  1.1 ma*

Consensus (i.im̂ *) . according to the classical Islamic 
theory, is one of the four 'roots1 of Islamic law.^^ Dur
ing the period under study, reference to consensus is quite 
frequent in all the schools of Islamic law that we know of—  
the Kufian, the Medinese and the Syrian.

During our discussion on sunnah we have seen that
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"being generally recognized "by the community (or "by its 
scholars in general) as normative was considered one of 
its essential characteristics.-*--^ If there had come down 
a certain practice from the past which had been generally 
considered by the Muslims to be meritorious, or at least 
unobjectionable, this fact naturally made a strong case 
in its favour. It is not difficult to see the importance 
of consensus during the first and second centuries when 
the compendia of traditions were in the process of coming 
into existence to enable judgments by referring to a known 
body of authoritative traditions. Hence, not only was 
"agreed practice" put forward as a barrier against iso
lated traditions, but was also used quite frequently as 
an argument for further authentification of the tradition 
which supported a certain doctrine, or sometimes even in
dependent of traditions.

A semantic survey of the terms used for expressing 
the concept of consensus shows that the situation was ap
proximately the same as in regard to sunnah: viz.. that
the technical terminology was in the process of development 
but the process had not reached its final point. Hence 
the concept was expressed in a variety of forms. Never
theless, the concept of consensus was close to acquiring 
a technical term —  i.imd* —  for its expression, as we 
shall see'.
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Before studying the Kufiah case, let us glance at 

"consensus" in Syria and Medina.
Awz&'i, the only Syrian faqih whose views are known 

in some detail, makes frequent reference to consensus.
The following points are noteworthy about the forms emp
loyed by Awzet'i to express the concept of consensus:

Xn a majority of cases Awz&'i's reference to 'con
sensus1 follows his prior mention of the practice or doct
rine .in question as going back to the Prophet. Thus, con
sensus generally constitutes a supplementary argument which 
seeks to reinforce the claim that the practice in question 
was sunnah. Moreover, consensus perhaps also serves the 
purpose of reinforcing the evidence of the traditions-^? 
which, in the case of Awza’i, are devoid of isncid. However, 
aside from referring to consensus by way of a corroborative 
evidence in favour of practices or doctrines allegedly in
troduced by the Prophet, consensus has also been referred 
to in a manner which shows that it was also deemed to be 
an independent source of law. Even though such instances 
are not many, yet they are there

The references to consensus in Awz&’i are found in 
negative as well as positive forms. He supports a certain 
practice, for example, on the ground that "none has de
nounced this: neither any wgQ.i of the .1 am£ * ah (community),
nor any *alim" B e s i d e s  this, however, there are inst-
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ances of claims for positive consensus expressed “by deri
vatives from "ajrna* a” .12Q

She notion of consensus in Awz£t'x is essentially 
tliat of continued Muslim practice, continued not only 
actually, but also normatively, i.e., practice backed by 
the conviction of being appropriate on tbe part of both 
the rulers and the ’ulam^* .-^l reference to ‘uiam£*
seems to guarantee that the practice in question was 
religiously unobjectionable. Besides the consensus of 
a>±mmat al-hud^^^ and a,immat al-Muslimin and of ’ulama*, 
Awza'i also makes use of the concept of the "consensus of 
all Muslims." This latter, however, is rather rare.123

Coming to the Medinese school, reference to conse- 
sus generally takes the form of claiming the consensus of 
the Medinese. She doctrine seems to have been well- 
established from the first century.124 in kis letter to 
layth, M&lik objects to his alleged deviation from the 
doctrines of the Medinese .jama‘ah as a whole. He quotes 
two Quranic verses (IX. 100 and XXXIX. 18) and derives 
therefrom the doctrine that "people are bound to follow 
[the doctrines of] the Medinese." He further supports 
this contention by saying: "It is to Medina that migra
tion took place; it is here that the Qur’an was revealed, 
declaring what is permissible to be permissible, and what 
is prohibited to be prohibited. She Prophet was among
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them . . . who ordered them and they obeyed him; who set 
up examples (sunan) for them and they followed him. . ." 
After the Prophet's death, says Malik, people followed 
what they had come to know and asked others about matters 
which they did not know, always accepting the best doc
trines. The same was the practice of the succeeding 
generations. Hence, deviation from what they had agreed 
about was not permissible for outsiders (ahl al-amsdr) .1^5 

M&lik has numerous expressions for consensus.
These expressions generally reflect the local character 
of his concept of consensus. Some of these are "al-amr 
al-mu.i tamac * alayh * inland"; or "al-sunnat al-lati Id 
ikhtil£f fihd *inland";1^6 or »al-amr al-ladhi lam yazal 
’alayh al-n£.s *indan£" or "*al£ dhalilca ahl al-’ilm 
fi bilddind".^^Q This proves the lack of existence of 
a standard technical term. At times.this consensus meant 
concurrence to consider a certain tradition, to the exclu
sion of others, to be authentic*129 'b-u.'t it is not confined 
to that. In actual operation, consensus does not signify 
the complete uniformity of opinion among all Medinese 
scholars but merely the consensus of "approved scholars", 
in fact, only of their majority.150

the parochial concept of consensus of the Medinese, and
Coming to the K u f i a n s , 1 3 1  as distinguished from

also perhaps of the Basrians,-*-'̂  their concept of consen-
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sus seems to have a universal character. The Kufians 
refer to the "consensus of [all] people",135 to the 
"consensus of scholars in all countries".^34 Shayb&ni 
refers to "all Muslims without a dissenting voice", that 
is, all Hijazis and Iranians,^55 aaa to the consensus of 
the Kufians and the Medinese.

To come to the expressions employed hy the Kufians 
to express consensus, they are quite numerous. Abd Ydsuf, 
like Awzd'l, expresses this concept in negative as well as 
positive forms.

In the negative form, it assumes some such form as 
in his statement: "Ho disagreement on the question has
come down from anybody".^37 More frequent, however, is 
reference to positive agreement.

Tr. IK., 42, (p. 120). * aid hdclhd n am£ * at fuqa-
hd’ind Id yakhtalifun (a claim of Ijma* hacked hy a 
tradition from the Prophet) .

Khardj , p. 174. On the question of stealing 
'Umar consulted people, and "they concurred (ajmajd) 
that . . . "

Ibid., p. 165. Abd Ydsuf reports that the drink
ing of intoxicants was punished hy forty stripes 
during the time of the Prophet and Abu Bakr, but by 
eighty lashes during the time of 'Umar. This is 
followed by the statement: wa al-ladhi a.ima'a 'alayh
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ashdbund... tham^nin.3-38

• •’ - r n i ■ _ i

rbid., p. 166. The question whether the testimony
of a convicted qddhif was acceptable or not was a
disputed, issue in the early period, as we have seen.3-39
Using the same expression, a.jma^ ashdbund. Abd Ydsuf

• •

claims that the scholars of his school had arrived at
consensus on the doctrine that his testimony should not
be accepted.

Ibid., p. 167. "If a slave, whether male or
female, commits illegitimate sexual intercourse",
says Abd Yusuf, "our ash&b have concurred [Abd Ydsuf

• •

uses the same expression as above] that each of the 
two shall receive fifty stripes".

Ibid.. p. 59- Abd Ydsuf refers to the consensus 
of the Companions of the Prophet. He blames the 
Khawdrij for not following a doctrine regarding 
which the Companions of the Prophet had concurred in 
the following words: "Lam ya’lchudhd bi m& i.itama’a 
*alayh ash&b rasdl Allgh".

Athar A„Y.. 98 and 278. In a tradition from 
Ibrdhxm the consensus of the Companions is invoked 
in the following words: "Lam ya.itami* ashdb
Muhammad kam& i.jtama'u ‘aid. . .11

Shaybdni also argues from consensus quite often.
To him it is authoritative and binding, and therefore,
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he opposes it to r a ’y,140 which, is not so. Indeed, in 
him we find a specific argument justifying ijmS.’: a tradi
tion from the Prophet: ’’Whatever the believers consider
to he good is good in the sight of All&h and whatever they 
consider had [literally, ugly] is had in the sight of 
All&h”.^41 ShaybSni refers to the consensus of all 
Muslims^2 as. well as to the consensus of fuqah&*, ^43 
particularly of the fuqaha* of his own school,1^  and also 
to the fugah&L of Kufa and M e d i n a . 14-5

He generally refers to consensus in the following
ways:

(i) Shaybdni declares one doctrine to he preferable 
to its opposite and adds: ”W'a huwa al-qawl al-ladhi
a.jma’a ’alayh ahl al-ICQfah” .146

(ii) Regarding a certain ritual prayer which was made 
congregational by ’Umar, Shaybani holds the view that that 
act on the part of 'Umar was all right. Why? ”Li anna 
al-muslimin qad a.ima’-fi ’aid flhglika wa ra’awhu hasan”.14-7 
(iii) On another occasion he remarks: ”Wa hadh& al-amr

al-mu.itama’ ’alayh la ikhtilaf hayn al-fuqahQ.* fih”.̂ -48
(iv) ShaybSni remarks in the vein of Awzd'i: [Phis is the] 

well-known hadith from the Prophet which is not doubted 
and the affairs of the Muslims [i.e., practice] are run 
according to it all over.^49

The above survey regarding consensus forces the '
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conclusion that even though the concept of consensus of 
all Muslims as well as of fugahS’ was quite well-known 
and frequently referred to, it had as yet not acquired 
a standardised form of expression. However, it was well 
on the way to acquiring a fixed technical term for its 
expression which is proved hy the use of the derivatives 
of a.jmaa in a majority of cases in which consensus was- 
claimed.

IV. Ra’y, Qiy&s, Istihs£n 

(A>
Ra'y is the genus of which qiy£s and istihs£n are 

species. As we have seen, ra’y signified the use of 
human reasoning, and it was for this reason that the 
school of law of Iraq, where the use of human reasoning 
was relatively more prominent, came to be known as the 
school of ra’y and qiv&s.^Q

In a society which was committed to the authority 
of revelation, the problem of the use of human reasoning 
in handling what were essentially religious laws, was 
understandably a delicate and involved one. Human reason
ing, to say the least, could be used only to a certain 
extent —  and the fixation of this extent naturally 
differed from one person to the other. It is also not 
difficult to imagine the constant danger of overstepping
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the proper limits within which human reasoning should 
operate. It.was this danger which was articulated "by the 
opponents of the so-called ra*y-tendency. However, even * 
those who seem to have resorted to ra*y very frequently 
or were more or less consciously committed to the legiti
macy of its use, opposed it to what they called "athar" 
or "khabar l^zim”, implying a distinction "between the two, 
and the relatively inferior position of ra’y.-*-51 A few 
instances would illustrate this.

In his letter to Hasan Basri, *Abd al-Malik asks 
whether the doctrine of Qadar was based on the Qur’an or 
any tradition from some Companion of the Prophet, or was 
it a ra’y (personal opinion) at which he had himself 
arrived.-*-52 utLis testifies to the consciousness that 
ra’y was different from other sources and also throws 
some light on the dichotomy between ra’y and what Shaybanx 
(and subsequently, Shdfi’i) termed "binding information".-*-53 
In his reply Hasan claimed that his doctrine . was the one 
upon which the forebears were agreed and that people had 
innovated a doctrine —  the opposite of his doctrine —  
and in so doing they were driven by "their misguiding desires!' 
(al-ahwjyah al-mudillah) .-*-54

In Ibn al-Muqaffa* too we find this problem as well 
as the use of the term ra * y. According to Ibn al-Muqaffa*, 
God has ensured man’s felicity by means of two things:
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(l) religion, ana (2) reason (’aql) . Reason is a ’benediction 
of Goa, says Ibn al-Muqaffa’, ana yet it is incapable of 
the cognition of true guidance unless this true guidance 
is revealed by God. Except for the things which have thus 
been authoritatively laid down, God has left the rest of 
the things to ra*y and has entrusted its administration 
to the rulers.^55 Shis is one use of ra’y —  which seems 
to mean deriving correct inferences from authoritative 
sources, and using ingenuity and discretion in enforcing 
them. This is the use of ra’y in a good sense. Ihere 
'is, at the same time, an instance of the use of ra’y in 
a bad sense. It is in the context of introducing objec
tionable practices merely on the basis of ra’y (personal 
opinion) without any reference to the uBoohM or nthe 
Sunn ah11; and even though that doctrine was an isolated 
one to which no Muslim subscribed. It is sheer vanity 
that a person should regard such a doctrine as enforceable 
particularly when enforcing it entailed violation of the 
sanctity of human lives.-^6 ^  this context ra’y denotes
arbitrary opinion.

In Abd Yusuf and Shayb&nx too we find the use of 
the term in both good and bad senses. It is used consis
tently in a good-sense when it is used in the context of 
deriving a doctrine on some question on which there was 
no authoritative information. ’Umar, according to a tradi-
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tion cited by Ahu Ytisuf, asked Ibn Mas'lid to make judgment 
according to his ra ’y15 ( on a question on which nothing 
authoritative was known.'

She favourite Iraqian forms of the use of ra’y are 
the expression alsL tard or ara’ ayta.-*-̂  It is only when 
one uses ra’y at the cost of something which is autho
ritative, e.g., athar, sunnah. or consensus, that ra’y is 
considered to have overstepped its proper limits.159 In 
his Hu.j an ShaybSni criticises the Me dine se again and again 
for using ra’ y in an arbitrary manner and for not basing 
their doctrines on athar. For this, he also uses the 
term tahakkum.1^

(B)
She works of Abu Yusuf and ShaybSni show, an 

increasing use of qiy&s and a clear formulation of its 
concept. When this is compared with- the comparatively 
rare use of the term in the Medinese or Syrian writings, 
the obvious conclusion that follows is that it is the 
Iraqians who popularised the use of the term in legal dis
cussions.1^! She references by Sh&fi'i to the Iraqians 
as the "adherents of aiyQs"1^  or his statement that 
the "Iraqians allow none to diverge from qiy£st|,1 5̂ also 
testify the leading role played by the Iraqians in making 
this term familiar.
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ihe following are the main usages of oiy£s in Ahu 
Yusuf and Shaybani which, will show not only that its use 
was quite standard, but also that the term itself had been 
precisely defined and its connotation fixed.

lr. IX, 5, (pp. 31 and 32). Abu YusUf stresses 
that everything ought to conform to the Qur’&n and 
the sunnah [in the latter instance, to sunnah 
ma’rufahl. Besides, Abu Yusuf admonishes that the 
Qur’Sn and the sunnah should be used for the purpose 
of '’measuring" everything which has not been laid 
down in them. Abu Yusuf claims that Abu Hanifah 
derived the doctrine that the pregnant Muslim woman 
who comes from d£r al-harb- may not be taken into 
marriage by means of qiy£s from the saying of the 
Prophet which prohibited intercourse with a pregnant 
captive woman prior to child-birth.

Jr. I, 51. .. On the question of. muz^ra * ah.
Abu Yusuf disagrees with the doctrine of Abu. Hanifah 
and in addition to citing traditions from the Prophet 
which testify to its legitimacy, he also asserts that 
muzara*ah is parallel to mudarabah [and, therefore, 
permitted]. He claims: "Phis qiyas of ours is in
addition to the athar".-*-64

KharA.j. p. 1 7 8 . QiySs is distinguished from athar 
on the one hand, and istihs£n on the other. 165
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In Shaybdni we find even a more precise and sharper 

formulation of the doctrine of oiyds.
Hu.ja.j, p. 6 . "In respect of that for which there 

is no athar. what should he done is to resort to giyds 
(analogy) on the basis of athar with regard to some- 
.thing which is parallel to it”.

Ibid., p. 9. Repeats the same idea in almost the 
same words.

Ibid., p. 255. A similar expression.
Ibid., p. 234. Shaybani points out that copper 

and lead do not resemble stones. Ehey rather 
resemble gold and silver and hence the rule of zakdh 
regarding gold and silver should be applied to copper 
and lead, rather than the rule with regard to stones. 
In view of the above Shaybdni criticises the Medinese 
for having “erred in making oiyds11.

Ibid., p. 2 1 2. Shaybdni cites the instructions of 
‘Umar to Abu Musd al-Ash'ar£ urging him to find out 
parallel cases and to apply giyas: “wa gis al-amr
‘inda dhdlik".

Ibid., p. 46. Opposes oiyds to athar, and points 
out that there can be no oiyds when there are - athar
i.e., on issues on which there are specific rulings 
in the authoritative sources. In such matters one 
should follow athar.
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In Abu Yusuf we have seen instances of opposing 

qiyas to istihs&n, a feature which is even more prominent 
in Shayb&nx, as we shall see in our discussion on istih- 
sin.16^

It may also he pointed out that even though the 
word oiygs seems to have already developed into a technical 
term by the time of Ahu Kanxfah, yet the use of expressions
such as bi manzilah,̂ -̂  ̂or that of a ra’ayta and a IS.

169tar & 5 shows that alternate expressions were still in 
use. Moreover, ,the actual application of analogy by the 
ICufians evidences considerable technical skill as well as 
a fairly clear notion of oiy&s. In applying oiy£s the 
Kufians seek the element which is common to both the ori
ginal and the assimilated case, but they do not use the 
term *111 ah, which is the later term for it.^® Ihis is 
only one among several examples of the semantic lag and 
which only proves that semantic developments followed, 
rather than preceded, conceptual developments.

(0)
Coming to the usages of the term istihs£n in Abu 

Yusuf and Shaybdni one gets the impression that the term 
was formulated in opposition to oiy£s and the purpose was 
not to deny the legitimacy of oiyeis as such, but to restrict 
its scope so as to avoid the unhappy consequences that
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might follow from adhering to qiyds rigidly and to affirm 
the validity of the jurist’s discretion to depart from 
strict analogy on the strength of some overridingly import
ant consideration.

Khar&.i. p. 178. A ruler or his judge sees a man 
commit theft or illegitimate sexual intercourse, etc.
He should not enforce hadd merely on the basis of his 
own observation without (any other) testimony. Abii

. Yusuf designates this as istihs£n, and the basis for
1 _ 1 •*'"' Jrr™

this is an athar from Abu Bakr and 'Umar, even though
oiyds required that the hadd should be enforced.

*

Ibid. ,t>.189 . Regarding a harbi who enters ddr al-' • i ■ ‘ n  r m  - r i i . _

Isljm: if some Muslim steals from his property, or
deliberately amputates his hand, oiyds demands that 
the hand of the Muslim should be amputated. Abu Yusuf 
is of the opinion, however, that this doctrine would 
not be followed, and he decided to give preference to 
a doctrine opposed to this doctrine in deference to 
the authority who followed the opposite doctrine 

Istihsdn, in the view of Shaybdni, however, does 
not justify deviation from athar, but merely from qiyds.
He accuses the Medinese of having resorted to istihsdn as 
against "a hadith from the Apostle of .ALldhn

As for opposing istihsdn to .qiyjls, we have seen its 
examples in Abu Yusuf. In Shaybdni this opposition is a
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regular feature. In Jdmx' Saghxr, for instance, istihsdn' • ~'J' " ' 9 '
occurs ; eighteen times, out of which it is only ' nine 
times.174 that it has been used without reference to 
qiyds.3-75 The, following are a few examples of istihsdn. .

Jdmx‘ Saghir. p. 21. A group of people prayed on 
horseback. According to qiyds, this is sufficient
and acquits them of their duty; according to istihsdn.11 " 1 •1 1,1
it does not.

Ibid., p. 61. A person who confessed about another 
person that the latter was his son, and subsequently 
the latter died. That person and his mother would be 
entitled to inheritance according to istihsdn, though, 
according to qiyds. the woman was not entitled to 
inheritance for the person might have had sexual 
intercourse with the woman in shubhah (misunderstanding), 
not knowing that she was a free woman.

Ibid., p. 8 3. If some people commit theft and make 
one from among themselves carry the stolen goods: while
oiyds demands that only the hand of the'person who was 
carrying the stolen goods should be cut, istihsdn 
demands that punishment in respect of all the culprits.

Ibid., p. 69, A person says to his wife (who is 
already within the house): "If you enter into the
house you are divorced". According to qiyds, this 
statement would be tantamount to taldq, whereas
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according to istihsdn, divorce "becomes operative only 
if tlie woman re-enters the house.

Ibid.. p. 107. A person usurped a slave, then he
0

sold him to someone who, in turn, manumitted him. 
Subsequently the original owner allowed the sale of
the slave. According to istihsdn it is permitted.1— ♦
(Shaybdni, however, does not hold it to be permitted, 
probably owing to its irregularity from the technical 
legal point of view).

Schacht has disagreed with the conclusion of 
Goldziher that istihsdn was introduced by Abu Hanxfah andI I -  ■ -  -T -, -  \J «

has argued that istihsdn existed even before Abix Hanxfah 
as a part of Iraqian legal reasoning, although the techni
cal term for it appeared later, fox* the first time in Abu 
Yusuf .^-78 VBaatever sources are available to us seem to 
confirm this. As for the connotation of the term, the 
above-cited examples lead to the conclusion that it signi
fied departure from oiyas. sometimes on the ground that 
athar seemed to be opposed to the qiyds in question; or 
else it signified departux-e from qiyds in favour of consi
derations of equity and justice, or in favour of a doctrine 
which might have been formally less systematic, but more 
appealing to the.commonsense.179

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

43b 170

V . Scales of Religious and Ie/?al Evaluation

She classical Islamic law developed a scale for 
the evaluation of human acts in terms of their religious 
merit or demerit. This led to the formulation of. the 
following five-fold scale: ,

(1) Waiilb, fard.
(2) Sunnah, mandub, mustahabh,,n" 1 ' 1 r " F ' 111
(3) Hubah.
(4) Hardm.
(5) Hakruh.

Besides this, it also developed a scale of legal validity^80 
consisting of the following four categories:

show that even though the concepts expressed by these 
terms were in use, yet the forms of expressing them do 
not appear to have been standardised. Hence, a wide 
range of' alternative expressions was used. The use of 
long sentences for what was in later times expressed by 
a word or two, also shows that a number of technical 
terms had as yet not been definitively'fixed.

(1) Sahih.
• « •

(2) Hakruh.
(3) Idsid.
(4) Batil.
The fiohi writings of the period under our study

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

We shall take up the scale of religious qualifi
cations first and scrutinize the phraseology that was 
employed to express the concepts embodied by the terms 
of this scale.

(i) For the expression of the idea of religious obli
gatoriness, the terms which were generally used were 
derived from wan aba and farada.̂ -̂ -

(ii) She concept of mandub^®^ was expressed in numerous 
ways of which we shall list below only some important 
examples:

Huw. Sh.. p. 73- Ibrfihom tries to justify his 
doctrine that taking bath on Friday and the two 
'Ids is religiously indifferent. In order to ex
press this idea, IbrShim points out that if one 
took bath on those occasions, it was. good; but if 
one did not do so, it would not be reckoned against 
him. When asked how this doctrine could be justi
fied in spite of the saying of the Prophet: "Who
ever goes to [the] Friday [prayer], should'-take 
bath", Ibr&him replied: "Shis is all right, but
it is not obligatory". I'his (i.e., the exhortation 
to take bath), argues IbrShrm, is similar to the 
ones contained in the Quranic verses II. 282 and 
LXII. 10. She last of these says that after the 
Friday prayers people should disperse. It was not
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■blameworthy, says Ibrdhim, if a person did not 
disperse after the Friday prayer.-*-8^

I»oc. oit. Shaybdni himself expresses the 
same idea by using the term afdal. which ref
lects some measure of both doctrinal and seman
tic development.-1-8^

Ibid., p. 225. Some other forms of express
ing this concept are to characterise something
as hasan, with the clarification that it' isr0 ‘ " '
not w d . j i b or by using the phrase: ahabbu
ilayya (or ilaynd) , etc."^^

(iii). Again, instead of any precise word or expression
■ for the concept of Ibdhah (indifference) there were
numerous expressions. She most common of these was
Id ba* s ^  or mustagim ,ja3 iz~^^ or ma* ruf hasan ,iamil~̂ ^
or haldl^O or fi sa'ah^^ or .id’iz.-̂ ^̂

(iv) Ihe concept of hardm was expressed by various«
’terms. Sometimes the word hardm-^5 itself was used; on 
other occasions kariha or its derivatives, or Id yahil-
lu.1^

(v) She concept of ’’disapproved but not sinful” was 
used, but not necessarily expressed by the term malcruh.-*-95 
v/hich is the classical term for it. So far as the con
cept itself is concerned, we find it expressed in state
ments such as the following:
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Athdr Sh., 57. Regarding the question whether 
the mu’adhdliin might speak during the adhan: Abu
Hanifah and Shaybdnx were of the view that he 
should not do so, but if he does, that would not 
nullify (intanada) his adhdn.

m

Hujaj, pp. 148 f. Shaybdnx distinguishes 
between disapproval in the sense of hsrSni, and

a  i r  —  1

for the sake of.tanzxh. (ihis distinction, as 
well as this terminology, became an integral 
part of classical Hanafx tradition)

Siyar Kabir. p. 148. Shaybdni reports ‘Ali's 
opinion that he considered marriage with Christ
ian women in dar al-harb to be makruh. Shaybdni

• 1
observes that this opinion was because of the 
fear that the progeny would be left in ddr al-harb.

e

He clarifies that 'Ali did not consider it to be 
hardm.

Ir. IX, 23, (p. 73). Abd Ydsuf x-eports that 
Ibrdhxm preferred to say: "Ihis is makrdh”instead
of saying: nIhis is hardm”.

Thus, the concept of 1makruh' in its classical 
sense was well known and used, but there was no uniform 
term for expressing that concept.

Coming to the scale of legal validity, the con
sideration of acts in terras of their legal as distinct,
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though not altogether divorced from, their religious 
value, constitutes an important aspect of the develop
ment of Islamic jurisprudence. Shis applied to rituals 
as well as to contracts. She "basis of this line of 
development rests on distinguishing between the reli
gious-moral and legal quality of acts. A certain act 
might be mahruh in terms of its religious evaluation, 
and yet acquit the person who performs it of his duty.
A contract might have an element which, in religious 
terms, might not be approved, and yet it is legally 
valid and therefore, enforceable. The idea that a man's 
act was disapproved, and yet valid is often expressed 
by ShaybSni in the following form: "ajza'ahu dhajika
wa as a* a11. ̂97 Shaybani also gives expression to 
the view that an act might entail penalty, even 
though the person concerned might not have sinned.
She problem on which he expresses this view is that of 
the woman who is in the state of consecration for pil
grimage, and is coerced by her husband into sexual inter
course: would she be liable to kaffarah (expiation) or
not? She Medinese argued that since the act was not per
formed voluntarily it was not sinful and, therefore, did 
not necessitate expiation. Abu Hanafah and Shayb&ni, on 
the other hand, argued that at times one was obliged to
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make expiation [owing to a formal breach of some rule], 
even though, one had not committed a sin. Shis is proved 
by the obligation to pay blood-money even for homicide 
without intent and to make expiatory sacrifice if one had 
unintentionally killed an animal in the state of.conse-' 
oration for pilgrimage .198 i^us, there was a growing 
trend towards a purely legal evaluation of acts, the con
sideration of acts in terms of their legal effects which 
follow from them side by side with, and yet distinguished 
from their religious or moral value. Subsequently, this 
distinction became increasingly vivid, and led to the 
formulation of the four-fold scale of legal validity.-*-99

It will be noticed that the semantic development 
lagged behind the conceptual one in this case even as it 
generally lagged behind in other cases. She concept of 
sahih was generally expressed by the term “ajza*a”. 
yuqzjJu.^OO As for fsisid, bdtil, and makruh. these were 
used quite frequently, but not necessarily in the sense 
in which they were used in the classical fiqhi literature. 
Sheir connotations not being precisely fixed, these terms 
seem to have been used interchangeably.^-1-

VI. Gonclusion

She above discussion leads to the following con
clusions :
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(1) That there was a marked lag between the conceptual 
and semantic aspects of the development of Pioh. A number
; of' concepts remained in use for a long period of time, 
before they could acquire standard, technical phraseology 
for their expression. This fact reinforces the testimony 
of other evidences that some of the fundamental concepts 
such as the sunnah of the Prophet, consensus, etc., are 
anterior to the period when they began to be expressed by 
means of technical terms.2:02
(2) That even though there was a semantic lag, yet the 
formulation of technical terms with accurate connotations 
was well on its way and considerable progress seems to 
have been made in that respect. Some of these concepts 
had already acquired full-fledged technical terms for 
their expression such as aly£s and istihsdn. There we re 
others which seemed to be on the verge of that point —  
such as the concept of sunnah (as a source of lav/) and 
manduh, and makruh. etc.

On the whole, the Kufians seem to have prepared the 
ground not only for the conceptual contribution made by

| A p0*̂Shafi i,  ̂but also for his semantic contribution v/hich 
consisted of a more precise definition of terms such as 
sunnah. athar, etc.
(3) The semantic evidence, despite being fragmentary, 
reflects the general direction in the development of Pi ah.
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The increasingly elaborate terminology that was coming 
into use, the neat distinctions which the technical terms 
were beginning to express, the more and more precise def
inition of terms that was taking place —  all these ref
lect corresponding developments in Figh itself: a more
vivid usdl-consciousness reflected in the growing recog
nition of distinctions between the various sources of 
positive doctrines, and its corollary, an increasing for
malism and finesse in technical legal thought.
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CHAPTER IV

KHAjBAR LiZHf1

. The classical Islamic Piqh, as is well known, 
defined its theory about the sources of positive doct
rines through the well-known formula of "four-fold shar *i 
evidences" (adillah arba*ah): the Qur’an, the Sunnah.
I.imd', and Qiyas. This formula was not categorically 
stated by any of the Kufian jurists of the second century, 
nor by their contemporaries in other parts of the Islamic 
world. However, even though the formula was not explicitly 
articulated during the second century, it portrays, in 
substance, what the fugahS’ of that period considered to 
be the main sources of their positive doctrines.^

So far as the last of these four adillah is con
cerned, viz. qiyds, its nature is somewhat different 
from the other three sources. The reason for this dif
ference lies essentially in the revelatory character of 
the Islamic law: in the fact that its fundamentals are
considered to express the will of God, communicated 
througb an inspired person —  the Prophet. In course of 
time, consensus too came to acquire a status somewhat comp
arable to "the teachings of the Prophet".^ (As for qiyds. 
it signified the method which is appropriate in regard to 
the use of the three above-mentioned sources, a relation-

178
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ship which is, in a way, comparable to the relationship 
between reason ana data in general). Behind this devel
opment was the idea that the will of the Muslim community 
(and of its scholars) could not err in the determination 
of good and bad,4 and that in any case, an opinion held 
by all, or even by the predominant majority, is much 
more trustworthy than an individual opinion or isolated 
tradition.-’

Be that as it may, the distinction between what 
is more and what is less authoritative, what is neces
sarily binding and what is not so, seems to go back to a 
very early period of Islam. ̂ In a comparatively later 
period, it is evidenced by statements to the effect that
in case there is an athar, there remains no justification 

7for aiy£s. Shaybdnx gives a lucid expression to this 
distinction by saying that nothing is valid in law un-

Qless it is based on kfaabar l£zim or analogy.
She following pages'Will be devoted to elucidating 

as to what were the constituents of khabar l£zim in the 
opinion of the Kufian jurists of the second century.

A. She Qur’&n

So far as the Qur’isn is concerned, its position 
as a “binding" source of law seems to have been taken for 
granted from the very beginning.^ he have already seen
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that one of the main achievements of the Prophet con
sisted of establishing the authority of revelation,
Hence, it is natural that the rules contained in the 
Qur’&n should have influenced positive doctrines from 
the very beginning. This h priori judgment is corrobo
rated by some of the findings of modern research with 
regard to the early period of IslSm.-1--1- The influence 
exerted by the Qur’dn on positive doctrines appears in 
two different forms. Firstly, this influence is ref
lected in the positive doctrines which are directly 
derived from the legal verses of the Qur’&n (even though 
.specific reference to the relevant Quranic verse might 
not have been made). Ho less important than this was 
another aspect of the Qxxranic influence. This consisted 
of stimulating a large number of questions^ so that not 
only in the early period, but also subsequently, discus
sions about fiqhi doctrines revolved around the questions 
raised by the legally relevant Quranic legal prescrip
tions. ̂3 in fact, this was responsible, in a large 
measure, for the infra-struct'are of unity in Islamic law 
despite the diversity of positive doctrines. It was 
also responsible for the fact that discussions in various 
centres of jurisprudence were broadly focussed on the 
same questions, a fact which shows that the questions had, 
emanated from a common source.
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There was ore important difference "between deriv
ing doctrines from the Qur’&n and deriving them from the 
rest of the sources, particularly from authoritative 
traditions. For, the latter did not exist in a compo
site form, while the former did. Moreover, a large 
number of people had memorised the Qur’dn. Thanks to 
these factors,, it was much easier to refer to the rele
vant portions of the Qur’&n when one was faced with a 
particular question, nevertheless, it was natural that 
all the legal implications of the Qur’an should not have 
been worked out at once. As new questions arose or old 
ones were more searchingly discussed, the relevance of 
certain Quranic verses to these questions was. perceived.-*-4 

Me have already discussed the problems posed by
the character of Quranic teachings and the peculiar form

1*5in which Quranic legal prescriptions were embodied.
To this must be added the natural fact that human beings 
differ from one another in respect of their intellectual 
capacity and aptitude, their biases and sympathies.
These differences are also related to variations in socio
economic conditions, even as they are related to diversity 
of outlook and disagreements with regard to hierarchy of 
values. It can hardly be overstressed that even though 
the authority of the Quranic legal verses was never dis
puted, still there remained the problem of interpreting
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these verses and determining their .relevance to the 
legal questions to which an attempt was made to apply 
these verses. Owing to the above-mentioned reasons, 
different doctrines were derived from the Qur’dn by 
different people: sometimes even at the same period
of time, not to. mention the fact that people derived 
different doctrines from the same Quranic verses at dif
ferent periods of time.

A study of the positive doctrines of the early 
period of Isldm reveals Quranic influence at every stage. 
2o understand the role of the Qur’ctn during the early 
period, it is necessary to bear in mind the process of 
the formulation of positive doctrines during that period 
of time. She need to formulate positive doctrines seems 
to have been actuated primarily by some of the practical 
needs of the early Islamic community. Mere intellectual 
curiosity or theoretical considerations seem to have 
played only a subsidiary role, and that too at a secondary 
stage. What seems to have happened during the earliest 
period was not, at least mainly, that a group of special
ists sat down to elaborate. a system of legal doctrines 
•per se. What rather happened was’ that actual life-situa
tions pressed the Muslims to lay down appropriate princi
ples of action relative to these situations. It was in 
this connection that the authoritative sources were
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referred to, and the Qur’fin was obviously one of them. 
Even as early as during the Caliphate of 'Umar, the 
second caliph is reported to have referred to the Our’fin, 
along with the consideration of public weal, in order to 
support his opinion regarding the disposal of land in 
the conquered lands.(This reference to the Qur’fin, 
and we have no strong reasons to doubt its authenticity, 
shows that when faced with complicated problems, the 
Qur’fin was referred to even at this early stage.

With the passage of time, the Muslims encountered 
an ever-increasing number of problems of growing complex
ity. ‘ Thus, gradually the relevance of Quranic verses to 
the actual problems of life was perceived, and their 
implications worked out. Moreover, it also seems that 
over the course of time, the interpretations of certain 
Quranic verses were altered and more details were worked 
out with explicit reference to the Qur’fin. It is perhaps 
this phenomenon which has led Schacht to the conclusion 
that "apart from the most elementary rules, norms derived 
from the Koran [sic.] were introduced into Muhammadan law 
almost invariably at a secondary stage n̂ ,  and that in 
the early period only "the most perfunctory attention

-l Owas given to the Koranic norms".
Schacht’s view seems to be qiiite exaggerated inso

far as it attributes to the early generations of Muslims
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too little achievement in the realm of deriving legal 
norms from the Qur’an. This creates a gap in the account 
of the development of Islamic law and renders it unreal
istic. The fact, however, is that the Qur’cin continually 
remained the focal-point of Muslim legal and dogmatic 
speculation. Hence, it was natural that the relevance 
of the Quranic legal verses to.the problems which con
fronted the later generations was noticed, in general, 
by the later generations, rather than by the earlier 
ones; or that regarding a few questions which had been 
considered during the earlier period of Islamic law, it 
is the later generations who saw the relevance and sig
nificance of certain Quranic verses.^9 This, however, 
can hardly justify the assumption that in the early 
period only ,8the most perfunctory attention was given to 
the Koranic norms'1.2^

So far as explicit, statements that the Qur’an is an 
authoritative source of legal doctrines are concerned, 
they do not occur very frequently.^ The Qur’an seems 
to have been taken so much for granted that it hardly 
provoked any controversial questions as to its autho
rity. The few examples that we have of reference to 
the position of the Qur’in as a source of legal 
doctrines, however, indicate its fundamental importance.
' Abd Ylsuf says, for instance, that rulings about halal
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and har^m should he based on categorical Quranic verses, 
without inference or explanation (bayyin bila tafsxr); 
that is, when categorical Quranic versos are not avail
able, one should refrain from characterising things as 
'haled, or haram. The practice of the earlier fuaaha,
Abti YUsuf points out, was to use moderate expressions 
such as "there is no harm in it" and "this is disapproved"

noinstead, of using the expressions of har&m and hal&l.
• •

Shaybani is not different from Abrt Yusuf in this
respect-. Statements about the position of the Qur’&n as
a source' of legal doctrines are almost as rare in the
works of Shaybani as they are in the works of Abu Ylsuf.
Again, like Abl Yusuf, Shayb&ni's statements indicate
the absolute importance attached to the Qur’£n. Yor, he
considers it obligatory "to consider what has been made
hajgl by the Qur’&n to be halal. and to consider what • •
has been made haram by the Qur’an to be har£m".̂  More- 

• •

over, Shayb§nl cites the famous instructions of 'Umar to
Abu Kusd al-Ash'arx, in which the primacy of the Qur’&n
(along with the sunnah) has been clearly postulated.
What is quite obvious from this citation is that Shaybani
shared the same view. •" The same is evident from those
statements of Shayb§ni in which he rejects doctrines on
the plea that they do not conform to the Qur’&n and the 

25sunnah. ^
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So far as these statements of AbH Yusuf and 

Shayb§ni about the Qur’an are concerned, there is no 
evidence to suggest that they were conceptual innova
tions. On the contrary they are merely expressions of 
the attitude which, in our view, was so well-established 
as to be talcen for granted viz., that the Qur’§n is the 
fundamental source of positive doctrines.

One of the problems in connection with deriving 
doctrines from the Qur’Sn was that posed by the seeming 
contradiction between two Quranic verses.

On the question of 'iddah, for instance, one 
Quranic verse (II. 234) lays down the 'iddah of a widow 
to be four months and ten days and another verse (LX\T. 4) 
lays down that the ' iddah of a pregnant woman, who has 
become divorced, ends with child-birth. Ihere was no 
categorical Quranic injunction, however, relative to a 
pregnant widow. Moreover, part of the case of the 
pregnant woman seemed to be covered by the one, and part 
of it by the other verse. In such a circumstance, the

ocstandard procedure was to invoke the principle of naskh 0 
and to declare one verse to have been repealed by the 
other. In this particular instance, IjXV. 4 was considered 
to be the verse which was to prevail since it was presumed 
to have been revealed later and therefore as having 
repealed the other verse (i.e. II. 234).^7
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Besides this, there were occa.sions when the legal 
import'of some Qui’anic verses seemed to be divergent 
from that of some tradition or practice. V/e shall il
lustrate this by the following examples.

The Quranic verse (1X7. . 6) categorically lays 
down the right of the widow to lodging during the period 
of waiting. This was the Me dine se doctrine. The Iraqian 
doctrine was based on this verse except that they con-

OOsidered her entitled to board as well. Against this
doctrine was adduced a tradition from P&timah bint Qays
which claimed that when she was divorced, the Prophet
had'decreed in her favour neither lodging nor board.
This was not acceptable since it was merely the opinion
of a woman about whom it was not sure whether she was
telling the truth or lying, even though it amounted to

oOa departure from the Book of All^h.^
On the question whether-.there was any fixed limit 

of land produce which was exempt from zak£h. the Hedinese 
view was that there was such a limit and that it was five 
aw sag. The Iaedinese supported this doctrine on the. basis 
of traditions from the Prophet.^ The original Kufian 
doctrine, going back to Ibr&hxm, was opposed to this.-52 
In opposition to the Hedinese doctrine the I-Cufians adduced 
the Quranic verse (EC. 103), and the saying of the Prophet 
"On whatever has been watered by the heavens, one tenth
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[is payable as. zalcSh]. Thus neither God nor the Prophet 
have made any distinction, they pointed out, "between 
one kind of produce from land and the other”.33 Phis, 
however, was only part of the argument, and was used as 
a reinforcement to the argument which attacked the tra
dition concerned for being an isolated one. Phe argu
ment runs as follows: After the Prophet Abu Bakr,
'Umar, 'Uthmdn and 'Ali administered the collection of 
sadaq&t for a long period of time. Phere is no report 
that they subscribed to this doctrine, nor has any 
person except Abtl Sa'id al-IQiudri transmitted this 
doctrine from the Prophet. Phus, apart from its being 
an addition to the Quranic injunction, the doctrine was 
rejected for being based on an isolated tradition, 
later, the ICufian school abandoned this doctrine and Abtt 
Yusuf and Shayb&ni adopted the Hedinese doctrine.^4

. On the question whether it was permissible to cut 
down and bum trees and destroy enemy property, etc., 
Awz£.'i's position was different from that of the Kufian 
school. Awz&'i based his doctrine on the famous instruc
tions of Abu Bala*. Phe Kufians, on the other hand, 
supported their doctrine by referring to the Quranic 
verse (1IX. 5) which permitted the cutting down of trees, 
etc., and thus seemed to be opposed to Abu Baler's inst
ructions. ̂5 Awz&'i held on to his doctrine inspite of
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this and did so on the plea tliat "Abd Baler and his 
Companions knew the meaning of this verse better than 
Abd Hanif ah” In other words, Awza'£1 s argument was 
that since it was Abu Bakr who had issued the instruc
tions, they could not possibly be against the intent 
of the Qur’dn. _ On the other hand, even though the 
Kufians adhered to their doctrine, they did so without 
disputing the validity of Abd Baler’s instructions. YTith 
regard to the instructions of Abu Baler, the Kufians 
came forward with two explanations to show that the 
instructions notwithstanding, their doctrine- was correct: 

First, they claimed that these instructions had 
been issued since Abu Bakr knew that the enemy territory 
would come under the dominance of Muslims^? (and that 
the cutting down or burning of trees, etc., would, 
therefore, be injurious to Muslim interests).

She .second and more subtle than the above was the 
argument that Abd Baler’s instructions referred to destruc
tion, etc., after victory had been achieved, but not 
before that. Abu; Ydsuf’s closing sentence of the discuss
ion, however, is significant: "The Book of Alldh has
greater claim to be followed”.̂ ®

She relationship between the Qur’an and the tradi
tions from the Prophet and the Companions was increasingly 
brought into discussion during the second century. Olhere
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seems to Have been a tacit agreement, notwithstanding a 
few instances to the contrary, that traditions from the 
Prophet could restrict the scope of the application of 
the Quranic legislation. (although on such occasions, 
the Kufians tended to -judge the traditions embodying the 
divergent doctrine according to unusually exacting stand
ards) A significant case is that of the Quranic pres
cription of hundred lashes for illegal sex-intercourse 
(XXIV.. 2). On the ground that the Prophet had applied . 
lapidation to married adulterers, the application of this 
Quranic punishment was restricted to non-married persons. 
When a Quranic verse, however, seemed to be irreconcilably 
opposed to some tradition, the theoretical formula was to 
reject the latter and to make the former prevail.41

An illuminating example in this connection is the 
question whether a case might be decided in favour of the 
plaintiff on the basis of the testimony of one witness 
and the oath of the plaintiff or was it obligators'- to 
have no less than two male witnesses, or one male and 
two female witnesses (a.s prescribed by the Qur’an). She 
latter was the Kufian doctrine which was supported by 
reference to the Quranic verse II. 282.4̂  Hedinese
doctrine was based on a tradition going back to the 
Prophet that he himself decided a ca.se on the basis of 
the testimony of one witness and the oath of the plain-
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tiff .43 The ISufian contention was that the Medinese 
doctrine was opposed to a categorical Quranic provision.44 
Besides the Quranic argument, however, the Kufians cited 
traditions which testified that the Medinese doctrine did 
not embody the original practice.45

We have already noted above some examples of the 
application of this principle that traditions which 
seemed to contradict, or restrict any Quranic legal 
prescription, were discarded, inter alia, on the ground 
that they were opposed to the Qu„r’ ln.46 There was a 
group of people which went farther than the .rest of the 
second century jurists in the tendency to reject tradi
tions because of their alleged opposition to the Qur’an. 
This group is identified as ahl al-ICal&m, 47 v/ho drew the 
fire not only of ShSfi'i, but also of the Kufians for 
rejecting the traditions all too easily.48

To appreciate the Kufian position it would be 
useful to bear in mind that during the period under 
discussion, viz., the second century, fabrication of 
traditions took place on a fairly wide scale and there 
were no compendia of traditions about whose authenticity 
there might be general agreement. -In such circumstances, 
the purpose that the Qur’3n served (along with sunnah, 
and to some extent, ijmlT) was that of a criterion for 
the acceptance or rejection of traditions, of a barrier
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against the intrusion of foreign elements in the body of 
Islamic law. This seems to he illustrated by the state
ments of Abd Yusuf. After sounding the warning that , none 
except those traditions which are commonly known should 
be accepted, Abd Ydsuf states:

The Prophet said: 'Verily hadith from me will
spread. Whatever comes to you‘and agrees with the Qur’&n, is from me; whatever comes to you from me 
which does not agree with the Qur’an, is not from me'. ...Riwayah multiplies so much so that some of it [i.e., traditions] which is traced back through chains of transmission is not well-known to the fuqahd’. nor does it agree with the Qur’dn and the sunnah.
Beware of solitary tradition (shadhdh al-hadith) and follow the hadith which is followed by the community (.laid*ah) and which agrees with the Qur’an and the sunnah. Measur things accordingly, and whatever opposes the Qur’an is not from the Prophet, even though there might be a tradition containing it...49 The Prophet said during his last illness: 'Verily,
I hold as prohibited that which the Qur’dn has prohibited. By god, they shall not take shelter behind me in anything'. So let the Qur’dn and the well-known, sunnah serves as your guides..."50

With regard to reference to the Qur’dn as a source 
of law, there is another notable fact —  that even when 
certain doctrines or traditions embodied some Quranic 
teaching, the relevant Quranic verse was often not expli
citly referred to.-^ This only shows that it was not 
always deemed necessary to cite the relevant authori
tative evidence from the sources whence a doctrine had 
been derived ■£—  a fact which has considerable bearing on 
the assumptions which modern Western scholars have adopted—
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seemingly as postulates of a critical, historical method —  
for the study of Islamic law and traditions from an 
historical point of view.

33. Sunnah and Traditions

Besides the Qur’dn, another source to which refer
ence was frequently made was Sunnah. Prom Sh&fi'i onwards, 
the term Sunnah. as a source of Islamic legal doctrines, 
has generally signified the "sunnah of the Prophet".52 
And the "sunnah of the Prophet" has heen regarded as al
most synonymous with authentic traditions from the Pro
phet. 55 During the period of time which mainly concerns 
the present study, however, the situation was somewhat 
different. Neither had sunnah fully acquired this exclu
sive connotation, nor were traditions from the Prophet 
considered to he the only means, Besides the Qur’&n, 
whereby one could know what the sunnah on a certain legal 
question was.

Western scholarship has tended in recent years to 
deny that the concept of the "sunnah of the Prophet", not 
to' mention formal traditions from the Prophet, has played 
any important role in the development of Islamic legal 
doctrines during their formative phase. Shis trend in 
Western scholarship Began with questioning the authenti
city of the corpus of traditions from the Prophet.
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Goldziher doubted the authenticity of a great many of 
these traditions and tried to show the process by which 
doctrines of a later period were "back-projected” to the 
Prophet.Since then, the general view has been that 
the so-called traditions from the Prophet are products 
of the quest for continually higher authorities, a quest 
which led to the attribution of these doctrines (which 
had actually been formulated vithout reference to the 
"sunnah of the Prophet") to ever-higher authorities of 
the past till they were put ultimately under the aegis 
of the Prophet.Lammens^, I-largoliouth^?, Hurgronje^S, 
Wensinck59 and .Alfred Guillaune^O, all share this, thesis 
and it underlies their researches about the early period 
of Islamic history, particularly of Islamic law and dogma. 
This has led in course of time to the notion that in the 
early period sunnah did not primarily refer to the Pro
phet, and that the concept of the "sunnah of the Prophet", 
particularly with reference to legal matters, is a later 
growth.^

This trend has reached its culmination in Schacht. 
Were we to summarise his thesis, two points emerge as 
fundamentally important: .Pirst, that the "sunnah of the 
Prophet" is a relatively late concept, a concept which 
was "introduced into the theory of Islamic lav/, presum
ably towards the end of the first century, by the scholars
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of ' Ir&q.’’. ^  Secondly, that the traditions of the Pro
phet are the products of "back-pro jection’’ alone. a line 
of argument which Schacht pushes ruthlessly to the point 
of denying the authenticity of every single legal tradi
tion. In his own words: ’’Hardly any of the traditions,
as far as matters of religious law are concerned, can be 
considered authentic.- . ."^5

I

So far as the concept of the sunnah of the Prophet 
is concerned, we have already argued that it is erroneous 
to consider it to be a late growth.^4 Our semantic ana
lysis of the usage of the term sunnah also corroborates 
that the concept as well as the expression ”sunnah of the 
Prophet" goes back to the earliest period of Isl£m.^
Hot only this, we have also shown that references were 
made to dicta of the Prophet in legal discussions as final 
arguments even in the earliest period.00

In order to have a fuller picture of Islamic juris
tic thinking before Sh&fi’i, it is essential to remember 
that the term sunnah was not used exclusively with ref
erence to the Prophet, but also included the Companions.^7 
This semantic phenomenon itself evidences the authority 
of the Companions, alongwith the authority of the 
Prophet. This conclusion, based on our semantic analysis,
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is corroborated by numerous statements which clearly 
testify to the authority of the precepts and practices 
of the Companions. Por instance, in order to refute a 
doctrine, Abu Yusuf points out: "As for his [i.e., the
opponent’s] doctrine . . .  no sunnah has come down from 
the Prophet or from any of his Companions."68 On another 
question he points out: "We have heard nothing from the
Prophet or from any of his Companions. . .”69 With 
regard to another question Abu Yusuf supports the doctrine 
of his school by saying that: "We have come to know from
the Prophet and his Companions. . . "7^ On still another 
question Abu Yusuf points out that questions of har£m 
and haldl are not decided by considerations of [actual] 
practice, [in such matters] one follows the sunnah from 
the Prophet and the forbears —  the Companions and the 
fug aha*

The authority of the Companions is also implied in 
Abu Yusuf’s blame of Awz£‘i that the latter's doctrine 
was opposed to that of ’TJmar.̂  ̂ It is also reflected 
in a tradition which mentions that Huj&hid, a jurist of 
Mecca (d. circa 102), came to know of a tradition from 
' ALi which was opposed to a doctrine which he had enun
ciated. On having heard the tradition from *ALi, Muj&hid 

• remarked that had he known the tradition, he would have 
followed it in his fatwd, and that in future his doctrine
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would be in accord with that tradition.7-̂ It is also 
reflected in. a statement such as the following: 11 Sunnah 
has come down from the Prophet and the two caliphs after 
him that the testimony of women in hudfid is not permit
ted".74

Statements which indicate the authority of Com
panions are also quite numerous in Shaybfini: "let us
know if you have any athar from the Prophet or from any 
of his Companions."75 Shayb&n£ asks the Hedinese if 
they had any sunnah from the Prophet or athar from any 
of his Companions. . ."76 Shayb§n£ supports the doct
rine of aunftt in witr prayer by saying: "It is supported
by many ath£r and the Companions never missed it."77 
She Kufians, according to Sh&fi'i, had explicitly for- 
mulated the principle that a doctrine of the Companions 
on which no other Companion was known to have disagreed 
was binding.78

Besides these statements, there is another evi-. 
dence of the authority of Companions. In the works of 
Abu; Yusuf and Shayb§ x l i  , whenever the doctrine of a Com
panion is not followed, this is almost invariably in 
favour of a divergent doctrine attributed to some other 
Companion.79 •
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II

References to tlie doctrines of Companions, of 
Successors, of jurists, and to established practice, 
which, are quite frequent in the writings of the second 
century, can he misconceived as evidences of lack of 
vivid consciousness that the sunnah of the Prophet, 
besides the Qur’Sn, constituted the ultimate and para
mount authority. It is perhaps owing to a lack of proper 
appreciation of this phenomenon that Coulson has tended 
to the view that the Muslims of the earliest period did
not consider themselves bound by the “sunnah of the Pro-

80j)het". So far as the earliest period is concerned, we 
have already seen that this conclusion is untenable.^- 
Nor is it corroborated for the secondary stage in the 
development of Islamic Fiqh. viz., the last decades of 
the first century and the second century, as we shall see 
presently. Our evidence consists of: (i) statements
which either imply or explicitly refer to the paramount 
authority of the precepts and practices of the Prophet, as 
well as the vogue to adduce the precepts and practices 
of the Prophet as final arguments; and (ii) examples of 
alterations in their own doctrines or in the doctrines of 
their school by the Kufian jurists of the second cen
tury such as Abd Hanifah, Abu Yusuf and Shaybani on
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account of traditions from the Prophet which were opposed 
to their own doctrines or to those of their school.

(i)
A person, according to Ibrdhim, put a legal 

question to Ibn Mas*lid, to which he replied; "I 
have heard nothing from the Prophet about that..."82

With regard to the question of returning the
oath to the plaintiff in case the defendant declines
to talce oath, Abu Hanifah said: "I will not return* •

the oath to him [i.e. the plaintiff] and it will 
not be moved from the place where the Prophet put 
it".85

With regard to taxes in Eijaz, Yemen, etc., Abu 
Yusuf was of the view that they should neither be 
increased, nor decreased. She reason for this view, 
according to him, is that since they had been fixed 
by the Prophet, the imQm was not entitled to alter 
them.8^

Abd Yusuf mentions that the Companions of the 
Prophet wished that 'Umar should distribute the 
land-e states of Syria in the manner the Prophet had 
distributed the land-e states of Kh.aybar.85

Abd Yusuf points out that, sometimes the Prophet 
distributed the estates of the conquered people among
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the soldiers, and sometimes lie left them in the 
ownership of the original proprietors. Prom this 
A M  Yftsuf concludes: "(Therefore, the im&m has 
option. If he distributes it as the Prophet did, 
it is all right. And if he leaves it in the owner
ship of the original proprietors as the Prophet had 
left it in cases other than Khaybar, even then it 
is all rightu.86

A statement from Ibn 'Umar: "I narrate to you
from the Prophet and you still say so".8^

Regarding the proper rituals of funeral, the 
question was decided on the consideration of the 
last funeral in the life of the Prophet.88

'Umar questioned a boy about certain rituals 
of pilgrimage and on his having answered correctly, 
declared: "You have been guided sunnah of
your Prophet".8^

In the determination of what is permitted and 
what is prohibited, says Abl Yusuf, one follows 
the sunnah from the Prophet, and from the forbears —  
the Companions and the fuqahQ.’11

Abl Yusuf says: "How can we follow the tradition
from Hasan and Ibn Sirin as against a tradition from 

*

the Prophet . . ,?"^
She authority of the Prophet is also implied in
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such statements as the following:
"We have heard nothing about this from 

Prophet or from any of his Companions..." ^
"We do not know that the Prophet or any of the 

salaf did..." ^
The same idea finds expression at several places 

in the writings of ShaybSni of which the following 
examples are noteworthy:

ShayhSiii asks the Medinese to produce, provided 
they have, any sunnah from the Prophet or any athar 
from any of his Companions in support of the 
doctrine in q u e s t i o n . 94

The mawaqit, says Shayb&n£, were fixed by the 
Prophet and so none may change them.95

On the question whether the wala* of a manumitted 
slave could be transferred or vested merely in the 
former master, Shaybani insists on the authorita
tive role of a decision of the Prophet- as against 
the doctrine of some Companions.96

The normativeness of the precepts and practices 
of the Prophet is also implied in such statements as 
the following:

The Prophet went to bed without having washed 
himself even though he was in the state of ritual
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impurity [implying thereby that it was per
missible to go to bed without washing].9?

'.Alqamah (d. 62) performed two si.idahs 
because of some omission in the ritual prayer 
and pointed out that the Prophet had done the 
same.9®

‘Umar is reported to have said: ”We saw
the Prophet practice mash, and so we did the 
same.”99

‘.Ali is reported to have claimed that the 
manner of his wudu’ was the same as that of 
the Prophet,100

She permissibility of a certain practice 
is implied in the reference of that practice 
to the Prophet. -̂̂ 1

Mash ‘ al£ al-Miuffaya was held permissible 
by Ibrahim on the ground that it was practised

102by the Prophet (upto the last year of his lifei 
Mus& b. Palhah did not consider zalcSh to be 

payable on any thing else (among land-produee) 
except wheat, barley, dates, etc. His evidence 
in support of this doctrine was a manual from 
the Prophet which had been composed for Mu‘ctdh.̂ 93 

Regarding the question whether it was per
missible to return the greeting while one was
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praying, it is stated that the Prophet and 
the Companions used to return the greeting 
[in the beginning] and then the Prophet 
forbade that practice .-1-®4

Regarding a question of sale, Ibn Mas'ud 
is reported to have said: "I shall judge
according to the verdict of the Prophet", a 
statement which is followed by a saying of
the Prophet.-1-®5

A certain person claims that his mode of 
praying resembles most closely that of the 
Prophet

Ibn 'Abb&s is reported to have said: "I
did as the Prophet did. . .“I®?

Regarding tamattu' in pilgrimage, a Com- 
. panion, Sa'd b. ab£ Waqq&s said: "The Prophet
did that and so did we along with him."^^

Regarding a certain ritual during the cir- 
cumabulation of the Ka/bah, it is claimed that 
the Prophet practised that.-^9

(ii)
The paramount authority of the precepts and prac

tices of the Prophet is also established by the numerous 
instances of departure from the established doctrine of
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. their school "by Aha Hanifah, Abd Ydsuf and Shaybdni, or 
of the alteration of their own previous doctrines, for 
the explicit reason that they came to know some tradi
tion from the Prophet which was opposed to their doc
trine or that of their school. She following are some 
instances:

Abu Hanifah disagrees with Harnm&d, Ibr&him • ° • 9

and Ibn Mas'dd on the question whether the sale 
of a married slave-girl constituted divorce or 
not. The .basis of disagreement is a tradition 
from the Prophet.

On the question whether si.jdah had to be per
formed while reciting a certain portion of the 
Qur ’ an, Abu Hanifah departed from the doctrine 
of.his predecessors [i.e., Hamm&d and Ibr§him], 
embodied in a tradition from Ibn Has'lid. As 
against that he follows a tradition from the 
Prophet through Ibn 'Abb&s.

On the question whether an apostate woman 
ought to be put to death or not, Ibr&him was of 
the view that she should be. Abd Hanifah1s doc
trine was opposed to this. She possible reason 
was a tradition from Ibn ' Abbcis^-^ and another 
from the Prophet

She same was the case with regard to Abd Yusuf.
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On the question of muzdra'ah, Abu Yusuf dis

agreed with his master, Abu Hanifah, who consi
dered it prohibited. The main reason for this 
departure was the decision of the Prophet with 
regard to the disposal of the land of Khaybar.**--*-4 

On the question whether an apostate woman may 
be executed, (cited above), Abd Hanifah's position, 
as we have seen, was that she may not.be executed.
A M  Ydsuf ' s original position was against his 
master's, but later he changed his view and argued: 
"How can they [i.e., the apostate women] be killed,, 
when the Prophet has prohibited the killing of 
mushrik women in war? These are similar to them".-^5 

On the question whether a rider was entitled to 
the same or twice the share of a fobt-soldier on 
behalf of his horse, Abu Ydsuf disagreed with the 
doctrine of Abd Hanifah on the strength of a tradi
tion from the Prophet.!^

On the question whether horses are liable to 
zakdh. Abd Ydsuf departed from the doctrine of his 
school. The doctrine of his school was supported 
by a tradition from 'Ali. Abd Ydsuf's departure 
was caused by a tradition from the Prophet trans
mitted by "well-known persons".-*-^

In Shaybani, who almost consistently expresses his
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variant doctrine whenever lie disagrees with, the doctrine 
of his school, such examples are even more numerous.

On the question of zalcdh on grazing horses, 
Shayb&ni departs from the doctrine of his school 
on the ground that a tradition from the Prophet 
was opposed to that.-^®

On the question of prayer for rainfall, Shayb&ni 
abandons the doctrine of IbrShim and Abd Hanifah 
because of the fact that traditions from the 
Prophet were opposed to that doctrine.^-9

On the question whether there was any defined 
limit of agricultural produce which was exempt 
from zak&h and whether vegetables were also 
liable to z ah a ll, Shayb&ni disagrees with the 
doctrines of his school because of traditions 
from the Prophet.-3-^

On the question whether a person who cannot 
perform prayer in standing position should be 
made the leader of those who are praying in the 
standing position, ShaybSni gives up the doctrine 
of his own school because of an explicit state
ment from the Prophet against that practice.1^1 

On another question, Shayb&ni supports the 
doctrine of the Hedinese as against that of his 
own school because traditions from the Prophet
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were opposed to the doctrine of his school.-^2 

Shayb&nx, differing from his Iraqian pre
decessors, hases his doctrine on traditions 
from the Prophet which he takes over from the 
Hedinese.1^3

Thus our & priori view that the concept of the 
"sunnah of the Prophet" has played an important role in 
legal matters even during the first two centuries of 
Isl&m, is also supported by weighty & postriori evidence. 
Any explanation of the development of Piqh during its 
early period which ignores this fact is bound to present 
a distorted picture of that development.

Ill

In addition to traditions from the Prophet, 
reference was made quite frequently by the ancient schools 
of law not only to traditions from the Companions, but 
also to ’practice’ and to traditions from the Successors, 
etc. v/hat is even more intriguing is that occasionally 
traditions from the Companions or ’practice’ prevailed 
even over traditions from the P r o p h e t I t  would be a 
gross misinterpretation, however, if this were to be con
sidered an evidence against the view that the authority 
of the sunnah of the Prophet was par£imount, as we shall 
see.
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So far as the precepts and practices of the 
Companions are concerned, we have argued earlier that 
the ancient schools of law strongly "believed in their 
authority.-*-̂5 Qjiie sunnah of the Companions had not 
derived its authority, however, at the cost of, "but 
through the sxmnah of the Prophet. In fact, the belief 
in the authority of the sunnah of the Companions implies 
the paramount importance of the sunnah of the Prophet..
Che very vogue of the term ’’Companion1' indicates that the 
source wherefrom this authority was derived was the 
Prophet himself: it is by virtue of their ’’companion- 
ship" with the Prophet that the precepts and practices 
of the Companions were deemed to have a normative value.
It is for this very reason that the Companions were 
regarded as best qualified to interpret the true intent 
of the Qur’an,-*-26 as well as of the precepts and px-actices 
of the Prophet.-^7 Moreover, even the justifications 
offered bjr the ancient schools of law for making tradi
tions from Companions prevail also imply that the para
mount authority was vested in the Prophet.-*-̂ ®

In other words, the authority of the Companions 
was a derived and subsidiary one, and there was no ques
tion of its being regarded as on par, not to say of being 
regarded as higher than that of the Prophet. Che use of 
traditions from the Companions alongside traditions from
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the Prophet, or at times even having the former supersede 
the latter did not and could not mean that the authority 
of the Companions was deemed to he higher than that of the 
Prophet as we shall see in detail later.. 'What it really 
meant was that at times a tradition from some Companion 
was considered to be an even more trustworthy., evidence 
of the -teachings of the. Prophet than, a formal, tradition 
from the Prophet on that question.

Similar observations are apt for 'practice* to 
which reference was often made by the ancient schools of 
law. This reference to 'practice', and sometimes its 
characterisation by the term 11 sunn ah11, is also liable to 
create misunderstandings.-^0 our opinion there never
was the view, neither in Medina nor anywhere else, that 
the Muslims were bound by all that was currently opera
tive in their society, what to say of being bound -per se 
by the practices of the pre-Islamic Arabian society 
Among the "ancient schools of law" it is the Medinese who 
referred most frequently to 'practice1. The Medinese 
cited Zayd b. Th&bit as saying that whatever is followed 
by the people of Medina, amounts to sunn ah. Malik's 
elaboration of the authority of the Medinese doctrines is 
itself quite illuminating. Briefly stated it is this: 
Medina was the abode of those who were the first to have 
responded to the call of IslSm; it was there that the
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"bulk of the Qirr’ctn was revealed and what is permitted and 
what is prohibited enunciated; it was there that the 
Prophet lived: ordering his followers, who obeyed him;
and crea,ting behaviour-patterns (sunan), which they 
followed. This was continued by the succeeding genera
tion of people who put into practice what they, knew, and 
inquired about things which they did not know. The • 
Successors (TSbi/tin) adhered to the same course and 
'•followed these sunan". It was for this reason that 
MSlik regarded the people of other areas to be bound by 
the doctrines of the Medinese .133 This only shows that 
the primary reason for considering practice to be autho
ritative was the general assumption, even if it was not 
stated explicitly, that it had originated with the Prophet 
and had been, therefore, maintained by the Companions and 
the succeeding generations of Muslims. Even if a practice 
had originated with the Companions without its having been 
originated in the time of the Prophet, it was generally 
considered to be authoritative because of the high estimate 
that the Companions had come to enjoy in the sight of the 
succeeding generations of Muslims.^34

The importance of 'practice' is understandable in 
view of the fact that the Prophet had a profound impact not 
only on the outlook, but also on the practical lives of the 
early Muslims. In other words, the early generations
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had acquired their knowledge of the totality of their 
duties not only through traditions which had heen trans
mitted either verbally or through the written word, hut 
also through actual practices. Thus on the one hand 
there was verbal or written transmission of what the 
Prophet (and the Companions) had said or done because 
of the belief in its normativeness. On the other.hand, 
there were 'practices’ of the Muslim community about 
which it was presumed that they were rooted in the pre
cepts and practices of the Prophet or of his Companions.
This was for two reasons. Pirst, it was assumed that 
many of the teachings of the Prophet had been put into 
effect so that in-many cases the actual also represented 
the ideal. Second, even when people failed to do so in 
actual practice, there was a recognition of this failure 
which presupposed certain norms of judgment, a pheno
menon for which it would be proper to use the expression 
'normative practice'. The reason for reference to 'prac
tice ' was the assumption that it embodied what was nor
mative, thanks to the assumption that 'established prac
tices' had originated in general with the Prophet or 
his C o m p a n i o n s . -̂55 its essence as well as rationale lay 
in its being normative, rather than, its being merely 
a c t u a l .156 since the lives of the Prophet and of his
Companions had come to be regarded as exemplary, 'practices'
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derived their normativeness from the explicit or implied 
claim of their having originated with them-. It is on 
account of this that often when such an assumption did 
not appear to he justifiable for certain practices, they 
were denied the status of sunn ah.-*-37

As a source of lav/, however, 'practice* was cha
racteristically, though not exclusively, a Medinese con
cept. Phis is understandable in view of the fact that 
others, for instance, the Kufians could not possibly pro
duce as impressive arguments in support of their 'practi
ces’ as the Medinese could.-*-3® She legal theory of the 
ICufians, even though it was not altogether devoid of ref
erence to 'practice', rested, on the whole, on traditions 
from the Prophet and from the Companions, supplemented by
traditions from the Successors and the doctrines of spe- 

1*5 9cialists. As compared with-the Medinese and the 
Syrians, reference to 'practice' was rare,among the Kufian 
jurists.’*’̂

IY

Besides traditions from Companions and 'practice', 
reference was also made to traditions from Successors.
In each of the- two works Athdr A.Y. and Athar Sh.. the 
number of traditions from Successors is greater than the 
number of traditions from the Prophet and the Companions
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c o m b i n e  d . ^ 1

Were we to go bade to tlie time of Ibr§him (i.e., 
the last quarter of the first century), there does not 
seem to have been any consciously-formulated theory that 
the doctrine of the Successors had'a binding authority.
Shis is natural in view of the fact that it was still 
the age of Successors., It is presumably for this reason 
that we find IbrShim citing only a negligible number of 
traditions from the Successors.-*-̂2 Hence whatever au
thority the doctrines of the Successors were invested 
with seems to have been a development of the early decades 
of the second century.

She evidence'available to us for mid-second cen
tury, however, testifies that the doctrines of the Suc
cessors, unlike those of the Companions, were not consi
dered binding -per se. Shis is established, apart from in
direct evidences, by a large number of categorical state
ments. An Iraqian, for instance, calls Sa'id b. Jubayr 
a Successor whose opinion carries no w e i g h t.-*-43 in -fcHe 
same way, Shaybcini objects to Sh&fi’i's mention of the 
opinions of Ibn al-Musayyib , Hasan al-Basra, and IbrShim 
al-Hakha* i on the ground that they were not authoritative JL44 
By so saying, however, Shayb&ni makes himself vulnerable 
to the criticism of Shfifi'i, (since he does often quote 
and follow the doctrines of Ibrahim). In the words of
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Sh&fi'i: 11 If ShaybSni’s argument is that Ibrdhim al-
Haldia'i has said so, then he himself says that Ibrahim 
and other Successors are no authority.

Schacht has pointed out that this theoretical 
position (viz., that of not recognizing the authority 
of Successors) "contrasts strangely with the extensive 
use that had been, and still was being, made of them. "3-46 

Phis position, however, is no more paradoxical 
than the citation of the doctrines of later authorities 
(i.e. fuqahd’). even though their authority was not con
sidered binding. I’he authority of the Successors was not 
binding in the sense that there was no notion that a man 
is not permitted, from the religious viewpoint, to make 
any departure from their doctrines while such a notion 
seemed to have been there with regard to the precepts and 
practices of the Prophet and of the Companions. She au
thority of the Successors, therefore, seems to have been

117declaratory, rather than constitutive. ■
bhat seems to have given the doctrines of the Suc

cessors a certain amount of authority was the idealization 
of, and trust in, the past and its authorities. It was 
assumed, for instance, that the doctrines of the Succes
sors would have had some authoritative basis;-*-4S and that 
even if thejr had inferred a certain doctrine themselves, . 
they would have arrived at their doctrine through qiyds,
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which, is the legitimate means of deriving doctrines.14-9 
The doctrines of the Successors were, therefore, looked 
upon with considerable respect and veneration. The normali
expectation was that their doctrines would be sound, though 

. not invariably so. Traditions from the Successors, there
fore, furnished a vast treasure-house of divergent doc
trines whereupon one could draw freely. The fact that a 
certain doctrine had come down from some Successor 
generally assured that it was not an "innovation11, and was 
likely to be sound, though there was no absolute guarantee 
of that.150

The same remarks broadly apply to the doctrines of 
fuaahd*: for instance, to the doctrines "'embodied in
Tr. I or Tr. IX or in J^mi* Saghir which contain the variant 
doctrines of some of the most noted legal authorities ofi
the second century. The doctrine of a specialist is not 
considered to be binding insofar as a person (or a special
ist?) may depart from it, an opinion which is testified to by 
the numerous departures made by Abd Yusuf and ShaybSni from 
the doctrines of theii- predecessors.151 And yet the fact 
remains that the doctrines of the fuqahd* were adduced 
again and again, which could have been possible only if 
these specialists were considered competent to derive legal 
doctrines. This A -priori judgment is in addition to the 
numerous statements which indicate the fact that a tradition
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which, was transmitted by learned persons, or declared 
authentic by the iugShJj.’ ? carried great weight. -̂52 j-t 
was also recognized that legal matters involved compli
cated considerations which required a special kind of

doctrines of the fuqah£*, and of the element of authority 
that they possessed.154

Thus we have seen that during the second century ' 
the sunnah of the Prophet and of Companions was consi
dered to possess decisive authority in so far as the 
succeeding generations were not considered entitled to

his Companions stood on a higher pedestal of authority 
than everyone else. As between the Prophet and his 
Companions, the Prophet obviously possessed the paramount 
authority since the authority of Companions was a derived 
one and was, therefore, of a subsidiary nature. To think 
otherwise can be ruled out as irrational on k -priori 
grounds, not to mention the various statements which 
clearly articulate the higher authority of the Prophet.

Hence, ShSfi’i did not introduce a radical concep
tual, as distinct from methodological, change in Islamic 
law. On the conceptual plane his real contribution seems

understanding,-*-^ which explains the rationale of the

V

have their opinions supersede them. The Prophet and
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to be his rejection of the authority of Companions, and 
his consistency in distinguishing between traditions 
from the Companions and those from the Prophet. On this 
question too, the difference between Sh&fi’i and the 
ancient schools of law is not as radical as it appears 
on the first sight. Por, ShS.fi*£ had not altogether 
rejected the authority of traditions from the Companions.
He continued to use traditions from the Companions where 
no traditions from the Prophet were available.-*-57 £h.e 
hierarchy of sources that he proffers in one of his 
significant passages is this: the Qur’&n, the Sunn ah.
the opinions of Companions, of which the opinions of the 
first Caliphs merit preference. "If no opinion is avail
able from the Caliphs, the other Companions have suffi
cient status in religion to justify us in following their 
opinion, and we ought rather to follow them than those who 
came after".158 only major departure from the doctrine
of the ancient schools of law was that he allowed qiyds on . 
the strength of a tradition from the Prophet to prevail 
over traditions from the Companions.-*-^ [Traditions from the 
Companions were, nevertheless, authoritative enough not to 
allow them to be superseded by later authorities or by 
personal opinion, (ra’y) Moreover, Shdfi'i also accepts
the interpretation of the Qur’dn by the Companions to be 
authoritative.1^1 This shows that the difference with
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respect to traditions from the Companions was not in the 
nature of either/or, hut of more or less, and that he 
still assigned to the doctrines of the Companions a con
siderably important position in his legal theory.

The most important difference between Sh&fi‘i and 
the ancient schools of law, however, was that for Sh&fi'£ 
sunnah (by which he meant sunnah of the Prophet alone), 
was synonymous with (well-authenticated) traditions from 
the Prophet,1^2 even if these traditions were isolated 
ones .-^3 [Diiis almost completely negated the authority 
of 'practice ' 4

The attitude of Muslims jurists before Shfifi’i was 
markedly different. The sunnah of the Prophet was not 
identical with formal traditions. In addition to formal 
traditions, it had other evidences as well. Traditions 
were merely reports, and constituted one of the evidences 
of sunnah. but not its only evidence. They did not exhaust 
the sum-total of authoritative norms which had come down 
from the Prophet or from the Companions. Nor was every 
tradition from the Prophet regarded as acceptable .165 j-t 
is this which explains, at least partly, the rather tanta
lizing passage of Abu Yusuf wherein he opposes sunnah to 
traditions and puts forth the former as one of the criter
ia for the acceptance or rejection of the latter.166

Por a proper appreciation of the situation it is 
imperative to bear in mind the factors which influenced
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the attitudes of the early generations of Muslims, and 
the situation as it obtained in the second century.

In the first place, it is to be remembered that 
the motive which actuated the early juristic activity 
was overridingly a practical one: the necessity to
define Islamic norms relative to actual life-situations. 
She primary concern was not to collect arguments in 
support of right doctrines, but to lay down the right 
doctrines themselves. In this connection the jurists 
referred to a number of sources —  the Qur'ctn, traditions 
from the Prophet and Companions, ’practices', etc. She 
attitude of the early jurists towards these sources was 
relatively an informal one, and was characterized with 
trust in the soundness of the doctrines of those who were 
acknowledged as authorities, and in the continuity and 
purity of those 'practices' which constituted the Islamic 
way of life. As long as this trust remained unchallenged, 
formal criteria played a less important, role than in the 
subsequent period in deciding which out of the numerous 
sources ought to prevail in a given case. In the earlier 
period, there were no hide-bound formulae which guided 
the jurists in these matters. A good deal depended upon 
subjective factors such as the. use of common sense, 
intuitive conviction, etc. Hence', when Sh&fi'i judged 
his predecessors and contemporaries according to his
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strict standards, lie found their doctrines and their legal 
reasoning a mass of inconsistencies.

She writings of Shdfi’i provide some of the most 
illuminating evidences of the inconsistencies of the 
’’ancient schools of law” as well as of the underlying 
reasons of these inconsistencies. .-Among the questions on 
which Sh&fi’x ruthlessly attacked the ’’ancient Schools" 
one was that of the relationship between traditions from 
the Prophet, traditions from the Companions, traditions 
from the Successors, and 'practice1: in short, the ques
tion of the determination of hierarchy with regard tofhe 
evidences of the sunnah.

Sh&fi’x accused the Medinese, for instance, of 
neglecting traditions from the Prophet on the strength 
of an analogy based on the opinion of Ibn ’Umar. She 
Medinese justified this by saying: "Ibn ’Umar cannot
be ignorant of the doctrine of the Prophet”.167 With 
regard to another question on which the Medinese had 
departed from a tradition from the Prophet transmitted 
by Sa’d in favour of a doctrine of ’Umar, they apologized 
in the following manner: "’Umar would be better informed
about the Prophet than Sa’d".-^8 in -tiie same way, this 
informal attitude is evident from the Medinese assumption 
about the Successor Ibn al-Musayyib, the well-known 
authority of ' the Medinese, that he could not have given
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any opinion unless it were based on his knowledge of 
some authority.*1-^

, The Kufians, in whose school formal and objective 
considerations seem to have appeared earlier and to have 
played a more important role than in the Medinese 
s c h o o l , a l s o  occasionally betray an informal attitude 
and were, therefore, also vulnerable to criticism from 
strictly formal standards. Sh&fi'i articulates their 
original attitude in these words; "If they [the Success
ors] express opinions on questions on which there is no 
Quranic text and no sunnah. you infer that they have 
arrived at their decision by means of qiy£s. rather than 
on the basis of ra’y"

like Medinese, the ICufians also sometimes allowed 
formal traditions from the Prophet to be superseded by 
arguments which, according to formal and objective 
criteria, do not appear to be very weighty. Por instance, 
on the question of decision in favour of the plaintiff on 
the basis of one testimony and the oath of the plaintiff, 
M&lik cites a tradition claiming that the Prophet decided 
according to the above-mentioned procedure. Shaybfini 
counters this by two traditions: one from Zuhrx and the
other from ‘Atd’, both of whom were Successors. Zuhri 
asserted that this practice was an innovation and the one 
who introduced it was Mu'&wiyah. According the other
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transmitter, the Meccan 'At&’, two witnesses were required 
in the early judicial procedure, and the first person who 
decided on the "basis of the testimony of one witness and 
the oath of the plaintiff was 1 Abd al-Malik.172

On the question whether there was any limit of 
exemption for zakQh oh land-produce, the Medinese fixed 
this limit at five awsaq. while the original Kufian 
doctrine did not accept this exemption.^ 3  ihe Medinese 
supported their doctrine "by adducing traditions from the 
Prophet.^74 ihe Kufians considered-this to "be an un
warranted addition to the Qur’&n and to a well-known 
tradition from the Prophet which was accepted "by all.^**
In addition to this, they claimed that this doctrine had 
not "been reported by any of the first four Caliphs who ■ 
had administered the collection of sadaqat for a long 
period of time and in fact it had been reported by no 
more than one transmitter —  Ab:u Sa'id al-Khudri .̂ -76 
She upshot of the argument is that even though they did 
not have a formal tradition from the Prophet to support 
their doctrine, yet there were strong evidences to show 
that the tradition in support of the Medinese doctrine, 
was not trustworthy. Prom a formal point of view, how
ever, this amounted to preferring traditions from the 
Companions to a formal tradition from the Prophet.

Around the year 100, this informal and rather
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subjective attitude began to loosen its hold. Hitherto 
the doctrines of local scholars seem to have been accep
ted generally more or less without much questioning. It 
is true there had been disagreements on specific questions 
even among local specialists. Ihey were, however, neither 
too many nor too serious to shake the deeply-rooted con
fidence in the local authorities. In fact it is this 
confidence, oombined with relatively primitive material 
conditions which hampered a speedy and regular diffusion 
of doctrines and traditions, as well as the non-avail
ability of compendia of traditions which were recognised 
by more or less all Muslims as authentic, which had led 
to the formation of regional schools prior to the rise 
of schools centred around the doctrines of individual 
j u r i s t s . -1-78 i t  was owing to this confidence in local 
authorities and in the purity and continuity of 'practice' 
that little need was felt by the scholars of the early 
period to justify their doctrines by consistently adducing 
systematic or traditional arguments, 'l’hey often stated 
their doctrines, presumably without feeling the necessity 
of mentioning the arguments which justified them or the 
sources whence they had been derived. In short, unless 
there were strong reasons which called for the scrutiny 
of a particular doctrine or 'practice', the general assump
tion was that it was sound.
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It began to be realized gradually, however, that 
neither trust in 'practice' nor confidence in the doctrines 
of the local authorities was enough. Doctrines had to 
be justified, on the contrary, in terms of a set of 
objective criteria.■ There began to arise, therefore, a 
somewhat skeptical attitude so that the doctrines of 
local scholars and the purity and continuity of 'practice' 
in many cases could no longer be taken for granted. On 
the contrary, their validity had to be established by 
argument s. 9

If we look at the circumstances of the early 
second century, it is not difficult to surmise the 
factors which presumably contributed to this skepticism.
One of these was the rise of unorthodox sects, which 
challenged orthodoxy, and all the consequent controversy, 
particularly the Kh&riji and the Shi’i doctrines which 
challenged the soundness of several beliefs and practices 
of the majority.ISO Still more serious damage to this 
trust in the purity and continuity of 'practice' was 
caused by the growing awareness of the existence of 
considerable diversity of legal doctrines-*-®-*- —  a develop
ment which was also caused by the' increasing facilities 
of communication. Moreover, the meddling of unqualified 
persons such as ignorant and impious rulers, incompetent 
judges, etc., in legal matters, deprived 'practice' of
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some of its former halo of sanctity.182 Doctrines could 
often no longer be accepted, therefore, as readily as 
in the past if they were supported merely by vague 
claims of uninterrupted 'practice1, or even on the au
thority of the specialists of a relatively late period. 
They were required to be backed by authentic traditions, 
from the Prophet or the Companions. And even these tra
ditions were increasingly required to meet certain formal 
and objective criteria of authentification. She doctrines 
which were divergent from those of one's school began to 
be put to rigorous scrutiny, forcing each school to justi
fy its doctrines. And this could have been done by refer
ring to objective, and to a great extent, generally ac
cepted criteria.

The second century was essentially a century of 
transition. It had inherited from the preceding century, 
notwithstanding the skepticism which had begun to raise 
its head and was becoming increasingly important, its 
share of the aforementioned informality and what might be 
characterised as the tradition of trust. As a result of 
this, undocumented references to 'practice' continued.
No consistent care was taken to follow the objective cri
teria of the authenticity of traditions (e.g. that the 
chain of transmission should be complete, and each of the 
transmitters should be well-known and trustworthy, etc ,).18^
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It was owing to the aforementioned heritage that doctrines 
Were quite often stated without stating side by side with 
them the arguments —  traditional and/or systematic —  
which supported them.

On the other hand, there was emerging an increas
ingly formal attitude —  an attitude which stressed formal 
and objective considerations dnd looked askance at what 
appeared to be the informal and subjective attitude which 
had come down from the past. The impact of this attitude 
had many manifestations. It was owing to the emergence 
of this attitude that the mention of the'doctrines of 
one's school began to be accompanied increasingly 
(though not consistently), by its supporting evidences. 
Even though undocumented reference to 'practice' per
sisted, it became less frequent. Reference to formal 
traditions from the Prophet and from the Companions- in
creased and began to be adduced in forms which were more 
in accord with the formal'criteria of authentification 
(such as isndd, etc.). The actual application of these 
emerging formal criteria was naturally bound, however, 
to serve more as a tool of criticism of the doctrines of 
others, rather than as a means for a critical, scrutiny 
of one's own doctrines. Gradually, however, it did serve 
the latter purpose as well, which is evident from the 
numerous departures of Abtt Yusuf and Shayb&ni from the
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doctrines of their school on the ground that they were 
at variance with traditions from the Prophet.

It is owing to the co-existence of these two diver
gent attitudes —  the old and the new, the informal and 
the formal, that the works of Piqh aî d -fcth&r composed 
during the second century appear to he confusing and full 
of apparent inconsistencies. Ahfl Yftsuf, for instance, 
rejects Awz&'i's claim that a certain practice had continued 
since the caliphate of 'Umar and 'Uthra&n on the ground 
that this claim did not fulfil the formal requirements 
for the authentification of traditions viz.. that the 
transmitters should he known persons and should he trust
worthy, etc.̂ *8  ̂ He also condemns, undocumented reference 
to sunnah and hlames the Syrians and Medinese for claim
ing the sanctity of sunnah in favour of the practices 
introduced hy administrative officials and the doctrines 
of. incompetent jurists.^8  ̂ Ahd Yusuf also opposes sunnah 
to isolated traditions which he declares to he sh&dhdh 
and, therefore, inacceptahle.187 Inspite of all this, he 
himself does not care to follow these standards strictly 
and quite frequently refers to traditions which are un
satisfactory according to the criteria which he himself 
mentions.-1-88 Instances showing this kind of inconsistency 
can he very easily multiplied.189 Even though the Kufian 
jurists do not consider mursal traditions to he well-
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authenticated,’**^ -they <3.0 not mind using mursal tradi
tions and at times even consider a tradition with full 
isn£d as repealed by a mursal tradition.-*-91 In fact as 
late as in the.time of ShSfi’i and in his own works, we 
find traces of this situation. We notice, for instance, 
considerable laxity and carelessness in Sh&fi'a with 
regard to isn§d.-*-9̂ though he is far more advanced in 
this respect than his predecessors. In the same way, 
Shdfi‘£'s inconsistency is evident from his use of 
mursal traditions even though he disregarded them in 
theory.-*-93 These facts clearly bring out the hodge-podge 
nature, of the attitude of jurists towards traditions 
during the second century. They testify to the co
existence of two divergent attitudes —- the entrenched 
old and the emerging new. It was this which was responsi
ble for so many inconsistencies.

Furthermore, the attitude of the “ancient schools" 
towards traditions, practices, etc., was influenced by the 
fact that as yet there did not exist exhaustive compendia 
of traditions which were generally recognized as authentic. 
Hence a formal tradition going back to the Prophet did not 
necessarily enjoy the same reverence and certitude about 
its authenticity as it began to enjoy from the third 
century onwards when the canonical collections of tradi
tions were made after those traditions had been scrutinized
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according to the canons of Hadith-criticism.

The effect of the above-mentioned factor was 
heightened "by the dearth of material facilities for the 
composition and spread of hooks over a wide area. This 
rendered it all the more difficult to consult, easily 
and as a matter of course, the traditions existing at a 
certain period of .time.

It is in this context that we should consider the 
question of the relationship between sunnah from the 
Prophet, sunnah from the Companions,' traditions from the 
Prophet and traditions from the Companions, 'practice1, 
doctrines of Successors, etc., and the concepts and 
assumptions which underlay them. The picture that emerges 
appears to be this: As a concept the "sunnah of the
Prophet" continued to exercise its influence even as it 
did before; it remained the main source of legal doctrines 
besides the Qur’§n (which itself had been transmitted 
through the Prophet). One of the major differences 
between the "sunnah of the Prophet" during the pre-and 
post-Sh&fi*i periods, therefore, seems to stem to a 
considerable extent from the question as to how does one 
know what the sunnah relative to a certain problem is? 
Sh&fi'i insisted that sunnah was synonymous with the 
precepts and practices of the Prophet-*-9 4 as expressed in 
well-authenticated traditions,-*-95 going back to the
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Prophet and to him alone.

As we have noted earlier, the Kufians, like the 
Medinese, occasionally allowed ’practice’ or ’traditions 
from Companions' to supersede traditions from the Prophet -̂9*7
a fact against which Sh§fi'i directed his main criticism 
of both the major schools of his time.

A careful study of the instances of the superces- 
sion of traditions from the Prophet by traditions fromthe 
Companions, ’practice’, etc., belies the notion that there 
was any idea that ’established practices' or precepts and 
practices of the Companions were more authoritative than 
the precepts and practices of the Prophet. The basic con
sideration on such occasions was whether a formal tradition 
from the Prophet did in fact represent any precept or prac
tice of the Prophet or not. As we have seen, the jurists 
before Shafi'i did not believe that sunnah could be known 
only through formal traditions from the Prophet. Before 
him, these were, at best, one of the various means of 
finding out sunnah. Moreover, as we have pointed out, 
there did not as yet exist any compendium of traditions 
which enjoyed more or less universal confidence among 
Muslims in respect of the authenticity of their contents, .
unlike the canonical-collections of Hadith during the1 • 1 / T1Q8third century.  ̂ Furthermore, even though technical
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criticism of. traditions was not quite elementary,199 Hit 
was left to Sh&fi'I to introduce as much, of the speciali
zed criticism of traditions as existed in his time into 
the legal science11.200 Hence, a tradition which was more 
satisfactory according to formal standards was not 
necessarily accepted by the jurists for at times they 
were not convinced of its authenticity. On the contrary, 
sometimes the jurists accepted those evidences of sunnah 
which did not meet the formal criteria of authentifica
tion, and yet seemed to them to he authentic.

What was generally said in justification of this 
attitude illustrates our point. It shows, in the first 
place, that there was no doubt as to the paramount 
authority of the precepts and practices of the Prophet. 
She ustial justification for the prevalence of some 
tradition from a Companion as against that from the 
Prophet was that it was unlilcely that the Companion 
concerned would have heen unaware of, or that he would 
have followed a doctrine or acted in a manner which was 
opposed to an authentic precept or practice of the 
Prophet. What this meant was that what had heen rejected 
was inauthentic despite its being formally regular, and 
what had heen preferred was authentic, even though 
perhaps it was not quite as regular from a formal view
point.2 -̂1- Phis was besides the fact that isolated
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■traditions as such were not esteemed very highly.202 
It was owing to this lack of certitude about the authen
ticity. of many of the traditions that were cited at that 
time that the hierarchy with regard to traditions could 
not always conform to the hierarcy with regard to sunnah 
(viz.. the Prophet, the first four Oaliphs, Companions). 
Ihus, the preference of a tradition from some Companion 
to that from the Prophet did not mean that the authority' 
of the Companion was reckoned as such to he higher than, 
or even to he on par with, the authority of the Prophet.
It simply meant that the former evidence was deemed to he 
more trustworthy than the latter.^03 ,

It was owing to the lingering skepticism with 
regard to quite a number of traditions that were.in cir
culation during the second century that they were set aside 
on account of several considerations other than the lack 
of. completeness of their isnad or the lack of reliability 
of their transmitters. If some Companion of the Prophet 
had acted in contravention of the principle embodied in a 
tradition from the Prophet, the tradition was considered 
to be suspect, particularly so if the transmitter of 
the tradition had himself-acted in contravention of that 
principle ,2^5 -the same way, occasionally if there was 
some authentic tradition embodying the doctrine of some 
Companions, especially of noted Companions such as ‘Umar,
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Ibn 'Umar, etc., which, was opposed to some tradition
from the Prophet, the latter was considered doubtful
because of the assumption that the Companions could not
have been ignorant of the teachings of the Prophet.
In this connection the practice of the first Caliphs
was considered highly authorita/fcive. It was presumed by
some, if not all, that there was no sunnah of the Prophet

207which had not been put into effect by the first Caliphs.
It is owing to this widespread and strong belief that the 
practices of the first Caliphs constituted an important 
consideration in judging the authenticity of traditions 
that Sh&fi'i had to insist again and again that the prac
tices of the Caliphs, even as the agreement of some 
Companions, did not confirm the authority of traditions 
from the Prophet; nor did the divergence of their doctrines 
[or of their practices] from traditions from the Prophet 
weaJcen their authority.208

.Although what has been said above applies both to 
the Medinese and the Kufians, the examples of the divergence 
of the latter from traditions from the Prophet in favour 
of practices and traditions from the Companions are consider
ably less than the former. Ihis partly explains Shdfi'i’s 
relatively more trenchant criticism of the Medinese.209

One significant example, however, is that found in 
Khari-n (pp. 164 f). Abti Ydsuf relates a tradition from

with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

234
‘All according to which the Prophet used to award forty 
stripes as a punishment for drinking wine, Abd Bakr used 
to award' forty, and ‘Umar eighty. Abd. Ydsuf adds: "ALl
this is sunnah. and our companions, are agreed that the 
punishment for drinking wine, whether in small or in big 
quantity, is eighty stripes".

Still another example is that on the question of 
option in sale, the Kufians abandoned a well-authenticated 
tradition from the Prophet merely because 'everyone1, viz., 
"the muftis of our time", that is, those who were neither 
Companions nor Successors, had abandoned it.^-®

A few cases notwithstanding, there can be no doubt 
that traditions from the Prophet, in the opinion of the 
Kufians, prevailed over those from other authorities, 
which is an index of the relatively greater importance 
attached to traditions from the Prophet by the Kufians 
as compared with the Me dine se. Phis, in addition to the 
fact that the Kufians referred to ^practice1 only rarely, 
shows that they had, to a great extent, anticipated Sh&fi'i, 
and were markedly closer to his formal position than were 
the Medinese.

VI

She next important conclusion of Western scholarship 
is that legal traditions from the Prophet are exclusively
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Pi P(as Schacht would say), or mainly (as Coulson would 

say),213 -fcke products of the process of "back-projection" 
of doctrines.

She method which has "been adopted by Schacht,
(to take the most impressive, and best-argued presenta
tion of this thesis), to establish this point has been 
succinctly stated by him in the following words:

The best way of proving that a tradition did not exist at a certain time is to show 
that it was not used as a legal argument in 
a discussion which would have made reference to it imperative, if it had existed. . . .
This kind of conclusion is furthermore made 
safe by Tr. VIII, 11, where Shaibani says 
'[This is so] unless the Me dine se can produce a tradition in support of their doctrine, but they have none, or they would have produced it.1 We may safely assume that the legal traditions 
with which we are concerned were quoted as arguments by those whose doctrine they were 
intended to support, as soon as they were put 
into circulation.214

Schacht has made an extensive use of this argu
ment —  the argument £ silentio —  in order to show the 
growth of legal traditions.2-^

The £ silentio argument —  particularly the manner 
in which it has been used by Schacht —  could be justified 
only if the following assumtpions were regarded as valid 
for the period under study:
(l) that during the first two centuries legal doct
rines were invariably, or almost invariably, recorded 
along with their supporting evidences, particularly tra-
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ditions;
(2) that the traditions known to one jurist at a 
certain period of time would necessarily have been 
known to all the other jurists of the same period, 
irrespective of the area where that jurist lived;
(3) that all the traditions which were "in circula
tion" at a particular period of tame were recorded at 
that time and preserved subsequently so that our fail
ure to find something in the works of a particular 
generation is tantamount to its non-existence.

None of these assumptions, however, can be cor
roborated by historical evidence. She earliest collec
tions of traditions which have come down to us were 
composed circa mid-second century and subsequently.
These works too were motivated by a complex of factors. 
One of these was the desire to collect the doctrines 
followed by one's masters. It was owing to this that 
at times it was deemed enough to record the doctrines 
of one's school, without necessarily supplementing them 
with supporting traditions from the ultimate authori
ties, i.e., the Prophet and the Companions.

We have already seen that many a doctrine which 
was derived from the Qur’&n was recorded without any 
reference to the relevant Quranic verses.^-® There is 
overwhelming evidence to show that this was equally true
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with regard to traditions. There are cases where a 
jurist recorded the doctrine of his school on a legal 
question hut did not cite the tradition which was rele
vant to, and/or even supported, his doctrine, even though 
he doubtlessly knew that tradition.Indeed, were one 
to compare the traditions found in the earlier works hut 
not found in later works (i.e., following the method of 
Schacht in reverse), the results would he quite startling. 
The following is merely an attempt to apply this method 
so as to illustrate the inadequacy of the method employed 
hy Schacht and several other modem scholars.

Shaybdni, as we know, was younger than M&lik and: 
he prepared an edition of M&Lik's Muwatta* in which, he- 
sides noting the doctrines and traditions of M&lik, he 
also noted the variant doctrines of his own school and 
occasionally supported these doctrines hy arguments, 
which generally consisted of traditions from the Prophet 
and/or the Companions. It would he instructive to compare 
the two works in order to illustrate our argument.

The section on timings of the prayers in Muw.
(pp. 3 ff.) contains in all 30 traditions, out 
of which only three have heen mentioned in Muw.
Sh. (pp. 42 ff.).

On the question of the time of morning prayer, 
the disagreement between the Kufians and the Medi-
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nese is well-known. The Me dine se were in 
favour of praying early, when it was still 
dark, while Kufians were of the view that 
prayer should preferably be held a little 
later when there was some light. Muw. Sh. •
(p. 42) mentions this doctrine of the Kufians. 
Strangely enough, however, ShaybSni makes no 
mention of a tradition from the Prophet 
which supports the doctrine of his school 
and which is found in Muw. (pp. 4 f.).^^

On the question whether touching of the 
genital part necessitated fresh ablution,
Muw. (pp. 42 f.) has six traditions out of 
which Muw. Sh.- (p. 50) records only two.
The omitted traditions include one from the 
Prophet and another from Ibn 'Umar.

On the question of ghusl owing to jan§bah,
Muw. (pp. 44 f.) contains four traditions, 
out of which only one is found in Muw. Sh.;
(pp. 70 f.). The omitted traditions include 
two traditions from the Prophet.

The section of "ghusl al-mar*ah idh& ra’at 
f£ al-manam. . Muw. (pp. 51 f.) contains 
two traditions, while Muw. Sh.. (p. 79) con
tains only one. Of these, it does not contain a
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tradition which has been recorded in Muw.
(pp. 51 f.) as a tradition from the Prophet 
with the isn£d: . M&lilc - Hisham - his father - 
Zaynab bint Ab£ Salmah - Umm Salmah - Umm 
Sulaym - the Prophet.

She entire section entitled ”al wudfi* min
' ' *  1 “ T '" I I

al-qubd-ah” in Muw. (pp. 43 f.), is not found 
in Muw. Sh.

She whole section entitled "al-tuhfir fi 
al-m£*11 (Muw. pp. 22 ff.) is not found in 
Muw. Sh.

Ihe sections on 11 al-bawl ci£’ iman11 and on 
"al-siw&l;11 (pp. 64 ff.) are not found in Muw. Sh.

She section "al-nid^t’ fi al~sal§h” (Muw. 
pp. 67 ff.), if compared with the correspond
ing section in Muw. Sh. (pp. 82 ff.), shows 
that several traditions of Muw. (viz.. nos.
1, 3, 5, 6, 7, 9) are not found in Muw. Sh.

Phe section entitled "Kafan al-mayyjt",
(Muw., pp. 223 f.) contains three traditions, 
of which Muw. Sh. (p. 162) contains only one 
(no. 7 in Muw.), a tradition from 'Abd All&h b.
*Amr b. al-.‘As. Out of the two traditions 
which it does not contain, one reports the 
manner in which the Prophet was wrapped in the
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coffin.
The section on "zak&t al-fitrfl in Muw. Sh.

(p. 176) does not contain the tradition from 
Ihn 'Umar found in Muw. (p. 283).

The traditions contained in the sections 
of Muw. entitled "Man 1& ta.jib * alayh zak£t 
al-fitr" (p. 285), "Makilat zakat al-fitr11 
(p. 284), and "Man ta.jib ’alayh zak£t al-fitr”
(p. 283), are not found at all in Muw. Sh.

In the section on "Isti’dhlih al-bikr wa 
al-ayyim". three traditions are found in Muw.
(pp. 524 f.), while only one is found in 
Muw. Sh. (p. 239). 2h.e missing ones include 
a tradition from the Prophet.221

The section on "Li*£n" in Muw. Sh. (p. 262) 
does not contain several traditions found in 
the corresponding section in Muw. (pp. 566 ff.).

The section on the prohibited forms of the 
sale of dates in Muw. Sh. (pp. 330 f.) contains 
only one out of the three traditions mentioned 
in. Muw. (pp. 623 f.), even though all the three 
go back to the Prophet.

The same can be illustrated by comparing the works 
of Abu Yusuf and Shaybani, particularly &thar A.Y. and 

©  Ithdr Sh..222 '
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Ithdr A.Y., 845, a tradition from Ibn Mas’fld 
on mudarabah is not found in At M r  3h.

1thdr A.Y.. 830, a tradition from the Prophet 
regarding disagreement on price between the buyer 
and the seller, .not found in 1thdr Sh.

1thdr A.Y., 666, a tradition from 'Umar 
occurihg in the section on divorce and * iddah 
is not found in Ithdr Sh.

On the question of nafaqah and suknd, Ithdr A.Y. 
embodies several traditions, i.e., 592, 608, 726 
and 728. These are not found in Ithdr Sh.

Ithdr A.Y., 704, 707 and 709 which are related 
"k° li* are not found in Ithdr Sh.

Ithdr A.Y.. 492, 692, and 696 which deal with
zihdr are not found in Ithdr Sh.

Ithdr A.Y., 857, a tradition from Sdlim on 
muzdra*ah. is- not found in Ithdr Sh.

Ithdr A.Y.. 779 and 780 which refer to fard’id
are not found in Ithdr Sh.

Ithar A.Y., 399, 401, 597, 607, etc., on mis
cellaneous subjects are not found in Ithdr Sh.225

This shows that even though there is no reason to 
believe that Shaybdni did not know these traditions, his 
work does not record them —  a fact which flasifies the
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assumption which lies at the "basis of the method which 
has "been followed "by Schacht in his attempt to establish 
the"growth of traditions." In this connection the fol
lowing possibilities, each one of which is plausible, 
have been altogether ignored:
(1) That the person concerned might have.heard and 
then forgotten that tradition.
(2) That he might have heard that tradition, but 
might not have considered it authentic.
(3) That he might have known a tradition, but owing 
to the fact that not the entire quantum of traditions 
known to the jurists has come down to us, especially of 
the jurists of the relatively early period of Islam, we 
might find no mention of those traditions in the works 
available to us, even though they might have been in 
existence. To overlook all these considerations and 
possibilities and to regard all legal traditions from 
the Prophet as products of "back-projection" of doct
rines can hardly be considered a reasonable historical 
attitude.

In brief, the critical study of traditions by
Western scholars has gone a bit too far, has proceeded
on the basis of highly questionable assumptions, which
are based on an unrealistic picture of the period under 

226study, with the result that the conclusions to which
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these scholars have been led, to say the least, are 
highly exaggerated.227

VII

Even though the attitude of the ancient schools 
of law with regard to traditions, practice, etc., was 
marked with an extent of similarity, there were differ
ences of emphasis. Prom the vantage-point of the classi
cal Islamic legal theory, the Kufians seemed to be ahead 
of.the Medinese and represented those trends which paved 
the way for, and reached their culmination in, the rigor
ously formal and consistent legal theory of Sh&fi'£.

She advance registered by the Kufians on the 
Medinese and the Syrians is evident from their relatively 
less frequent reference to p r a c t i c e . S h e  ICufian doct
rines rest, almost as a rule, on traditions from the 
Prophet and the Companions, to which they refer as final 
arguments more frequently and more consistently than the 
Me dine se do. -Among the Kufians the influence of 'practice* 
was px-ogressively on the decline, a development which 
corresponded with the increase in the influence of formal 
traditions. Shis is evident, inter alia, from the fact 
that Sh&fi'i's criticism for neglecting traditions in 
favour of 'practice1 was mainly directed towards the 
Medinese.^^ Shis is also established by the line of
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reasoning generally adopted "by AbUt Ydsuf in his refuta
tion of the doctrines of Awz&'i. She former refused, 
for instance, to accept the latter's reference to a 
'practice' regarding the distribution of booty in the 
enemy territory as going back to the time of ‘Umar and 
' Uthman. Instead of this kind of anonymous and undocu
mented reference to 'practice*, Abd Ydsuf called for 
formal traditions.*^0 in. fact Abd Ydsuf anticipated 
Shdfi'i by pointing out that undocumented reference to 
1 practice' was fraught with the danger that the status 
of sunnah might be claimed even for the practices which 
had been introduced by administrative officials.*^- 
Ihough the Kufians were not as iconoclastic with regard 
to 'practice' as Shdfi'i was,^-^ they nevertheless used 
formal traditions more frequently and attached greater 
importance to them than the Me dine se did.*^

In addition to this, the Kufians insisted that 
traditions should meet certain formal criteria of authen- 
tification. One of these requirements was that of isndd. 
It was required that the chain of transmission should be 
complete and it is for this reason that mursal traditions 
were considered to be inacceptable.^34 was no^ even 
deemed enough for the authenticity of a tradition that 
all the persons mentioned in the chain of its transmis
sion should be identifiable. She transmitters were also
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required to be trustworthy and possessed of legal under
standing.2^

With the passage of time, the Kufians showed 
growing confidence in formal traditions. Shis is evi
dent from the occasional change of opinion in respect of 
their own doctrines and also frequent departures from 
the doctrines of their predecessors hy the Kufian jurists ' 
on account of traditions from the Prophet.2^® Another 
manifestation of the rising prestige of traditions from 
the Prophet was the decreasing importance of those con
siderations owing to which traditions from the Prophet 
were interpreted restrictively.2^?

Abd Hanifah had made the Prophet’s decree 
that maw&t belonged to whoever cultivated it 
dependent on the permission of the ruler. Both 
Abd Ydsuf and Shaybdni departed from this res
trictive interpretation, in favour of a more 
strict and literal interpretation.^®

In the application of the rule, based on a 
tradition from the Prophet, that one may not 
.sell anything of which one had not taken pos
session, Abd Hanifah had exempted immovable 
property. .Shaybdni departed from this rest
rictive ruling and refused to distinguish bet
ween movable and immovable property.2^9
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We have noted that with regard to traditions from 

the Companions and from the Prophet, thanks to the fact 
that the latter were not always considered to he more 
authentic than the former, occasionally the former were 
made to supersede the latter. On this point, it is not 
the Kufians, however, hut the Me dine se who were the main 
target of Sh£fi‘i’s c r i t i c i s m . A s  compared with the 
Medinese, the cases wherein they allowed traditions from 
the Companions to supersede traditions from the ^rophet 
are negligible.^41 This shows that owing to a formally 
more advanced attitude about traditions and a greater 
confidence in them, the. Kufians were ahead of the Medinese 
in attaching greater importance to formal traditions, and 
thus making the hierarchy with regard to traditions con
form more consistently to the accepted hierarchy with

24.2regard to sunnah. ^
It is not difficult to.see that among the two pro

minent schools of the second century, viz., the Medinese 
and the Kufians (besides the Iraditionists),^43 Shdfi'i's 
attitude was, on the whole, closer to, and a continuation 
of, the attitude of the Kufians.

Side hy side with the above-mentioned agreement or 
similarity between the Kufians and Shdfi'i, and notwith
standing that, the views of the Kufians were significantly 
divergent from those of Shdfi'i on several important ques-
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tions.

One of the points of difference was with regard 
to traditions from the Companions. As we have already 
seen, the disagreement was not very significant in so 
far as ShSfi'i continued to use traditions from the 
Companions on questions on which there were no traditions 
from the Prophet,^ 4  even though he did not concede the 
appropriateness of designating their precepts and prac
tices hy the term sunnah. difference, viewed in 
the context of the fact that Sh&fi'x continued to use 
traditions from the Companions as authoritative, becomes 
almost a verbal one. The main issues of disagreement 
with regard to traditions from the Companions, however, 
were in respect of interpretation of traditions from the 
Prophet in the light of traditions from the Companions, 
and the position of qiyQs vls-h-vis traditions from the 
Companions. The Kufians, contrary to the opinion of 
Sh&fi'i, believed that traditions from the Prophet should 
be interpreted in the light of traditions from the Com
panions, ̂ 6  an£ that the latter ought to prevail over 
qiy£s.*^

The differences between the Kufians and ShSfi’r 
stemmed from the fact that the former were rooted in the 
same ideas and attitudes which were cherished by the 
Medinese and the Syrians, and hence.they did not share
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Sli&fi'i's robust confidence in the authenticity of tradi
tions from the Prophet. Vfe have noted earlier some of 
the considerations which, according to the ancient 
schools of law, made the authenticity of traditions from 
the Prophet doubtful, and have also mentioned Sh&fi'x's 
refusal to concede the validity of those considerations, 
which illustrates the difference between the two atti- 
tudes.^48 The traditions from the Companions, or estab
lished practice, etc., on the strength of which the an
cient schools occasionally allowed traditions from the 
Prophet to be superseded, appeared to Shdfi’i to be 
equally vulnerable to the charge of inauthenticity.
Hence, traditions from the Prophet appeared to him as 
better-qualified to p r e v a i l . ^ 4 9  i n  brief, Sh&fi'x's 
attitude was that once there was a tradition from the 
Prophet which fulfilled the formal requirements of au- 
thentification —  completeness of the chain of transmis
sion and the reliability of its transmitters —  it had 
to be treated as the only valid evidence of sunnah and 
had to prevail.

The Kufians, like the other ancient schools of 
law, were not as confident about the authenticity of the 
so-called traditions from the Prophet. This relatively 
deficient confidence of the Kufians is reflected, inter 
alia, in the many more reservations which they had with
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regard to their acceptance than Sh&fi'i.2^0 .Among these, 
the most important was their reservation with regard to 
isolated traditions. One of the persistently recurring 
features in Sh&fi’i's polemics with the Kufians (as well 
as other ancient schools) was his emphasis on the decisive 
and authoritative character of isolated traditions. The 
main standpoint of the Kufians, on the other hand, was 
that isolated traditions could not be considered so trust
worthy as to prevail over those doctrines which had been 
hallowed by consensus or the approval of specialists.^51 
The whole point of the ancient schools was that isolated 
traditions could serve as arguments only if they had been 
transmitted in a manner which made them safe from the 
possibility of error.^52 it is here that the Kufians, 
like other ancient schools,^ 3  were opposed to a funda
mental point in the legal theory of Sh&fi’i.

Another aspect of this relatively deficient trust 
in formal traditions was that in case there were two 
contradictory traditions, the Kufians rejected one of 
the two traditions rather without much hesitation.2-^
In fact, at times they went so far as to suppose that if 
two traditions were mutually contradictory, they cancelled 
each other out, leaving the way free for the use of ana
logy*255

It was owing to lack of full confidence in isolated
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traditions that the Kufians had developed canons of
Hadith-criticism according to which traditions could "be 
•

rejected on several considerations in addition to consi
derations relating to isn£d. One of these was that a 
tradition could only he accepted if it was:
(1) in agreement with the teachings of the Q u r ’§ n ; ^ 5 6

(2) in agreement with the sunnah of the Prophet;^57 a 
sunnah which is so well-known and has been received in 
such a manner as to exclude the possibility of doubt 
(sunnah ma’rflfah, mahfdzah ma' rdf ah);2^8

i ■ I i ■ I * 1 *' '#  1 1  ~ m ■  m i

(3) widely-diffused and generally accepted by the com
munity ;2^9
(4) transmitted by and/or known to and accepted by 
scholars and fuqah£*;260
(5) and related by transmitters well-known for their 
integrity and trustworthiness.261

Oonclusion

-All this shows that the Kufians occupied an inter
mediary position between the Medinese-Syrians and Sh&fi'i. 
The Medinese-Syrians, whose trust in the purity and con
tinuity of 'practice' and in the soundness of the doct
rines of the past had not been as rudely challenged as 
that of the Iranians, represented and clung more tenaciously 
to the early attitude which was characterized by frequent
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reference to, and trust in 'practice' and to the doct
rines of local authorities without necessarily referring 
to ultimate authorities and to formal traditions. The 
Kufians made a definite departure from this attitude 
which is evident from the fact that they supported their 
doctrines much more frequently than the Medinese and the 
Syrians did by reference to formal traditions from the 
Prophet and the Companions, which were required to con
form to certain formal criteria for their authentifica- 
tion. ShSfi'i developed and formalized this concept 
(which to some extent the Kufians shared with the tradi- 
tionists), and applied it with his characteristic rigour 
and consistency in scrutinising the validity of positive 
doctrines. The major departure made by ShS.fi’r from the 
Kufian legal theory lay in his unwavering confidence in 
all well-authenticated traditions from the Prophet, in
cluding isolated traditions. He considered these to be 
unquestionably authentic, and therefore a trustworthy evi
dence of the sunnah of the Prophet. The uncompromising 
consistency shown by ShSfi'x on this point partly reflects 
the formalism and consistency which characterize Sh&fi'l’s 
thought and temperament as a whole. It also reflects, in 
no small measure,, however, the impact of the advancements 
that were being made in the science of tradition itself.
It is these advancements which had created grounds for
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that robust confidence in the authenticity of the "body 
of formal traditions from the Prophet v/hich was in cir
culation in ShSfi’£'s time. Unless there were any grounds 
for this confidence, Sh&fi'i's legal theory would not 
have had any feet to stand upon.

0. Consensus2^2

Reference to consensus as an argument in legal 
matters was a well-established practice in the ancient 
schools of law. Even during the first century we find 
Ibr&him Sakha’£, a Successor, claiming consensus of the 
Companions in support of the Kufian doctrine regarding 
the time of morning prayer.2^  During the second century 
the ancient schools, as Schacht has shown, not only refer
red to consensus frequently, hut also distinguished bet
ween the consensus of all Muslims on .essentials, and of 
specialists on details.264-

Just as the question of the correct kind of rela
tionship between the Qur’Sn and the traditions posed cer
tain problems,2^  likewise did the question of relation
ship between consensus and traditions. Greater emphasis 
on one meant less emphasis on the other. Ihis tension is 
manifest from the writings of Sh&fi'£, who gradually qua
lified the use of inm£' and narrowed down the scope of its 
operation —  an attitude v/hich was directly linked with
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his emphasising the authority of traditions from the 
Prophet. Ultimately, Sh&fi'x arrived at the position of 
denying the validity of the consensus of scholars on 
details, and recognized only the validity of the consensus 
of all Muslims on essentials.2*^

. The Medinese and the Syrians, who seem to represent 
a less advanced stage of Piqh than the Kufians, had more 
frequent recourse to consensus as an argument in legal 
matters than the Kufians. The concept of consensus of 
all the ancient schools was closely connected, however, 
with the idea of 'practice' .^67 words, many of'
the norms which were considered to he binding were em
bodied not in formal traditions from the Prophet and the 
Compansions but in those 'practices' which enjoyed either 
the approval of the community in general, or of its recog
nized scholars. Generally, these'practices'were regarded 
as having been introduced by the Prophet himself, or by 
his Companions, which had remained in continual operation. 
In addition, there were those 'practices' which even 
though they were of a later origin enjoyed the approval 
of the Muslim community as a whole and/or of its accredited 
scholars.

In Awz&’i, consensus generally refers to the prac
tices initiated by the Prophet,2*’® or by the Qur’dn,2*^ 
or by the early Caliphs,2^  and maintained thereafter
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without interruption. Of these, what Awza'x most commonly 
refers to is the uninterrupted practice of the Muslims, 
beginning with the Prophet, maintained by the early 
Caliphs and by the later rulers, and approved by the 
scholars. Shis continuity of practice implies consensus, 
which is at times even explicitly referred to by Awz&'i.̂ '̂ '- 
It is significant that in a preponderant majority of 
cases, reference to consensus has been preceded by the 
claim that the practice in question had originated with 
the Prophet. Thus, operationally, consensus seems to have 
been used by Awz£t'i as an evidence to corroborate and 
authenticate the claim that the practice concerned had 
originated with the Prophet. Besides.this, however,
Awz&’i also often supports the validity of his doctrines 
on the ground that they had been put into effect by rulers, 
and approved by scholars; or supports the validity of 
these practices by making the negative claim that they 
had been disapproved neither by the rulers nor by the
s c h o l a r s .  ̂ 2

The Medinese attitude a-pro-pos consensus is broadly 
the same.. One conspicuous difference, however, is the 
prominence of its local character. Among manifestations 
of the special status of Medina and the Medinese is the 
doctrine of the Medinese jurists that only those traditions 
which were agreed upon by the people of Medina should be
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273authenticated.  ̂ It was perhaps a logical extension of 
this attitude that the Medinese restricted their consen
sus, in theory as well as in practice, to the.consensus 
of the Medinese scholars. Ihis provincialism also 
appears to he related to the Medinese claim that it was 
in Medina that the bulk of the Companions had lived and 
practised the teachings of the P r o p h e t , a n d  their con
tention that ’’knowledge is transmitted in Medina as if hy 
inheritance ".

The Kufian concept of consensus was rooted in those 
concepts and ideas ahout consensus which were in vogue in 
the ancient schools. At the same time, the concept as 
well as actual use of consensus among the Kufian jurists 
had its own characteristics. In fact, as in the case with 
traditions, the Kufians were ahead of hoth the Medinese 
and the Syrians, and to a considerable extent anticipated 
the attitude of Shdfi'x, as we shall see.

She Kufians doubtlessly shared the belief of the 
ancient schools in the consensus of the Muslims at large 
as well as of scholars, and often referred to them in legal 
discussions. Nevertheless, it is significant that the 
Kufian reference to consensus is less frequent than that 
of the Medinese and the Syrians. We have noted that Abd 
Ydsuf, as compared with Awz&'i, made much less use of con
sensus and adduced traditions from the Prophet and the
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Companions i n s t e a d . ^77 The same is evident from a study 
of ShaybSni's Hu.i a.i (which is a record of the debate 
between Shaybani, as the representative of the Kufian 
school, and the Medinese). A study of this work proves 
that the difference between the Kufians and the Medinese 
in respect .of the use of consensus was the same as that 
between the Kufians and the Syrians.^78 jn practice, the 
Kufians seem to have focussed their attention on tradi
tions from the Prophet and the Companions rather than 
anonymous practice supported by consensus. This is part 

. of the wider movement in Islamic lav? towards formalisa
tion, an aspect of which was the attempt to overcome 
anonymity, as well as an index of the growing use and 
importance of traditions.

Even though consensus occupied an important position 
in the theory as well as the practice of ancient Kufian 
jurists, its importance was inversely related to the pres
tige of formal traditions, specially of isolated tradi- 
tions^79 (as opposed to those which were accepted, boradly 
speaking, by the community in general^®®). It was, there
fore, that the importance of consensus was on the decline. 
If a tradition was unanimously accepted, it amounted to 
a consensus about its authenticity and established its 
authority.^81 Moreover, even if there was a consensus of 
scholars on questions regarding which nothing explicit was
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found in the Qur’Sn or the sunnah, it was considered to
he authoritative because of the supposition that it could
not have been the outcome of ra’y which was bound to lead
to disagreements, She only assumption that appeared to
be reasonable, therefore, was that it would have been

282derived from some authoritative tradition. Thus, 
consensus was considered to be infallible, and a final 
argument on all subjects.

The Kufians, like other ancient schools, referred 
to various kinds of consensus: to the consensus of all 
Muslims, of the Companions, of all scholars (of a gene
ration) , and of the scholars of a particular school and 
it appears that these various kinds of consensus reflected 
different grades of authority.

The consensus of all Muslims was, obviously, the 
consensus which was deemed to be the most authoritative 
of all. ‘TJmar is reported to have transformed the special 
prayers of Ramad&n, which had not been consistently offered 
congregationally during the life of the Prophet, into 
congregational prayers. To pray congregationally became, 
subsequently, the established rule, (though it was 
considered supererogatory,' rather than obligatory) .^83 
V/hat legitimised, the action of 'Umar was that "the Muslims 
agreed to that and considered it to be good." And it has 
been reported from the Prophet that "whatever the Muslims
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consider "to Toe good, is' good in the sight of All§h;;ahd 
whatever the Muslims consider to he had, is had in the 
sight of Alldh".284

The reference to the consensus of all Muslims, 
however, was the exception, rather than the rule, which 
was to refer to the consenstis of scholars. The concept 
of consensus of all Muslims was confined, in the main, 
to the essentials such as the main duties on which one 
could he absolutely certain as to the orders of God and 
of the Prophet, which was the same as "what is related hy 
many from many" (ma naqalathu al-’dmmah * an al-’dmmah).28  ̂
Hence, often when the consensus of all Muslims was referred 
to, it was preceded hy reference to traditions. Abd Ydsuf, 
for instance, mentions a certain doctrine as hased on a 
tradition from the Prophet, whereafter he adds: "and that
is followed hy the community and is the established 
practice and there is no disagreement about it". In 
such instances, consensus further authenticated the tradi
tion concerned.

Another category of consensus which was highly 
authoritative was the consensus of the Companions. The 
importance of the consensus of the Companions can easily 
he gauged from the importance attached to their doctrines 
hy the Kufians as well as other ancient schools of law.2®? 
Abd Hanifah, according to ShSfi'i, claimed about a certain
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doctrine of his that it was not opposed to the doctrine 
of any single Companion.2®® In the same manner, it was 
Shayb&ni's avowed principle not to diverge from the 
decision of any of the Companions when no other Companion 
was known to have disagreed.2®9 Shis was tantamount to 
the consensus of the Companions.2^® hike their Medinese 
counterparts, the Kufian jtirists claimed, in regard to 
several doctrines which had come down from prominent 
Companions such as 'Umar, that they were supported hy the 
consensus of the Companions.2^

She Iranian opponent of Sh&fi'i; speaking, for the 
ancient schools in general, explains 'that if one 
Companion relates something from the Prophet and 
no. other Companion contradicts him, then it must 
"be concluded that he related it in the midst of the 
Companions, and that they did not contradict him 
hecause they knew that he was right. So it can 
be considered as a tradition from the Companions 
in general. She same applies to their silence on 
a decision given by one of them.2^2

■While the general form of reference to the consensus 
of the Companions was that of tacit approval, at times it 
also seems to point to the deliberate concurrence on the 
part of a considerably large number of Companions.293

She more common form in which consensus found its
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expression in Kufa, as elsewhere, was the consensus of 
fuqahg*. She characteristic feature of the Kufian idea 
of consensus, as contra-distinguished from the Medinese, 
is that it extends to all countries.While the 
Medinese consensus of scholars denotes, in theory as well 
as in practice, the consenstis of the Medinese, the Kufians 
refer to uthe consensus of the scholars of all countries'll9 5 
Shayb§nx claims that a certain doctrine of his school was 
followed hy all fuqalig* without any disagreement. ̂96 With 
regard to another doctrine he claims that it enjoyed the 
consensus of the Kufians and the Medinese.^97 This 
consensus signified, however, the agreement of the majo
rity, rather than of all scholars, talcing the expression 
"all scholars" literally. This is evident, for instance, 
from the statement of ShaybSnx that: "This is the agreed
practice with regard to which there is no disagreement 
among fuqahg* except those . . ."^98 orJ H^kig is -the
doctrine of A M  Hanifah and this is our doctrine and this

*

is a doctrine regarding which there is consensus among 
fuqahg*. [As for the opposite doctrine] . . .  we are not 
aware that anyone held that doctrine except a few Medinese, 
one of whom is M81ik".^99

The theoretical Kufian position seems to he that 
they regarded the doctrines regarding which all the scholars 
agreed as authoritative. The doctrines on which the pre-
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dominant majority of scholars agreed, the Kufians seemed 
to believe, were binding for the succeeding generations.
The consensus of the scholars of all lands appeared to 
have been, (besides, of course, consensus of all Muslims 
on essentials and the consensus of the Companions) there
fore, part of what Shayb&ni has termed as Khabar l£.zim/^^ 
The difference between the Kufian position on this point 
and that of Sh&fi'l was that in keeping with his character
istically formal attitude, Sh&fi'x insisted that consensus 
could only mean unanimity, that is, absolute agreement 
without the dissent of even one single person.^^- More
over, consensus to him seems to amount to deliberate ag
reement regarding a doctrine, rather than tacit approval.
He denied that consensus of scholars could take place on 
the plea that they were never found together, nor could 
common information (naol al-’ dmmah) be had about them.^^

In practice, however, reference to the consensus of 
the school was much more frequently resorted to by the 
Kufians than the above-mentioned categories of consensus 
It is not clear, however, as to the extent to which con
sensus of one's school was considered authoritative. The 
Medinese, as we know, considered their local consensus not 
only as an argument which was valid for themselves, but pre
sumably also binding upon others.3^4 Kufians, on the
contrary, do not seem to consider their local consensus
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sufficiently authoritative as to be religiously binding 
upon others. The reference to the consensus of the school 
without believing it to be "binding” is not a queer pheno
menon and seems to be parallel to the standing practice 
of the ancient schools to refer to the doctrines of Suc
cessors or of later jurists, notwithstanding their doct
rine that they were not b i n d i n g . T h i s  conclusion of 
ours is also in keeping with the broader concept of con
sensus in the explicit theoretical formulation of the 
Kufians as distinct from the Medinese. This is also 
established by the fact that through.ot.it Tr. IX, Huw. Sh. 
and Hu.ja.j (i.e., those Kufian works wherein the sources 
of positive doctrines are mentioned more often and more 
explicitly), the consensus of the school has not been 
adduced as a decisive argument. In general, the reference 
to the doctrine of "the generality of our fuqah^*" in 
Muw. Sh., or similar expressions in Khar£.j (passim) seem 
to be statements of fact, rather than decisive arguments 
in legal di scussionsHence, reference to the consensus 
of the school is parallel to the reference to a weighty

*508and reckonable evidence, though not necessarily binding/

consensus in the ancient schools. As we have pointed 
earlier, its importance was inversely related to that of

Tr. IV shows the important position occupied by

formal traditions, especially isolated traditions.5^9
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This is illustrated by the fact that Shdfi'i, as compared 
with the ancient schools, assigns consensus a much less 
important role.310 tension between traditions and
consensus is also quite evident from Tr. IV, (pp. 254 ff.) 
wherein the representative of the ancient schools mentions 
consensus as the final argument in all matters. Of con
siderable significance, in this connection, is the role 
of consensus .as a means of authenticating traditions, 
as distinct from its being a sanction behind the doctrines 
which were neither based on the Qur’&n nor on the sunn ah. 
The importance of consensus in this particular context is 
evidenced, for instance, by Abd Ydsuf’s admonition to 
follow only those traditions which are, inter alia, accepted 
by the community gjhis is implied in such statements
as the'following of Shayb&ni: "This is so on the strength
of what has come down from the Prophet regarding which 
there is no disagreement”, or the statement of the 
representative of the ancient schools that he would accept 
only those traditions regarding the acceptance of which 
there was consensus .^14

This use of consensus marks the Kufians off from 
Shdfi'i. It is for this reason that unless a tradition 
was an unquestionably authentic one (and it was consensus, 
that is, its common acceptance, which ensured that), they 
did not allow the Quranic- injunction to be interpreted
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r e s t r i c t i v e l y . ^ 1 ^  However, since the Kufians had re
course to traditions more consistently than their contem
poraries (i.e., the Medinese and the Syrians), in practice 
they argued less frequently on grounds of consensus than 
others and were a little closer to Shdfi'i than the other 
contemporary schools.

Moreover, in the past consensus was largely an in
formal concept. It was —  and perhaps for this very 
reason —  also anonymous. As Islamic jurisprudence ad
vanced towards greater formalisation, the concept of con
sensus too was bound to be formalised. It is owing to lack 
of formalisation (one aspect of which was the anonymity) 
of the concept in the earlier period that ShSfi'i protests 
against the anonymous Medinese consensvis: "I wish I knew
who they are whose opinions constitute consensus, of whom 
one hears nothing and whom we do not know, All&h help us I 
All£h has obliged no man to take his religion from [private] 
persons whom he knows. Even if Alldh had done so, how 
would this justify talcing one' s religion from persons un~ 
known”. It was again perhaps owing to lack of formali
sation of the concept that the agreement of the majority 
was considered equivalent to consensus.^17 $his lack of 
formalisation is.also evident from the rather gratuitous 
claims of consensus of the Companions made by the ancient 
schools in support of their doctrines,^-1-® and from their
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. inability, when asked, to convincingly define tlie con
stitutive process of consensus. The following passages 
are significant:

Sh&fi'x: 'There were in Medina some 30,000
Companions, if not more. Yet you relate a given opinion of perhaps not as many as six, or only 
from one or two or three or four, separately or in union, while the great majority [of the Companions] held different views. Vmere, then, is the consensus? Give an example of what you mean by majority'. Opponent: 'If, for example, fiveCompanions hold one opinion in common, and three hold a contrary opinion, the majority should be followed'. Sh&fi £: 'This happens only rarely,,
and if it does happen, are you justified in considering it a consensus, seeing that they disagree?' Opponent: 'Yes, in the sense that the
majority agrees.' But he concedes that of the 
rest o£ the 30,000 Companions nothing is known.Shcifi' i: 'Bo you think, then, that anyone can validly claim consensus on points of detail?
And the same applies to the Successors and the generations following the Successors*.319

On another occasion ShJfi’x asks his opponent 
(who had stated his doctrine that consensus' was consti
tuted by the agreement of the majority, disregarding the 
minorities of scholars) to elaborate what he meant by 
the majority and (the negligible) minority. The opponent 
fails to define accurately regarding the majority the 
agreement of which amounts to consensus and merely says 
that it signifies the greater number. Sh&fi'i: 'Is ten 
more than nine?' Opponent: 'They are close to each 
other.1 Sh£fi'i: 'Then, define what you want.1- • Oppo
nent: 'I cannot define'.^2® (i.e., the exact numerical
proportion between the maj ority and the minority).
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Contrary to this informal ancl anonymous kind of 
consensus, Sh&fi'i's own idea of the consensus of scholars, 
in keeping with his formal outlook, was a highly formal 
one. In order that consensxis could he validly claimed, 
not only was it essential that there should he absolute 
unanimity, hut also that the scholars concerned should 
have deliberately arrived at. an agreement regarding the 
doctrines concerned?^ (instead of. considering lack of 
information about the doctrines of any hut a few persons 
of a generation to he an evidence of their tacit approval).

In actual practice the Kufians maintained the
general features of the ancient concept of consensus, hut
they made several advances. As Schacht has rightly pointed
out they ’’developed its theory much farther, overcame
theoretically at least its original provincialism, and
were the first to identify it with the teaching of indi-

322vidual authorities”. These developments are part of 
the Kufian-formalisation of the legal theory. It will he 
noted that even though Sh&fi'x’s doctrine of consensus 
was in several respects different from the doctrine of 
the ancient schools insofar as he rejected the consensus 
of scholars, and recognized the consensus of all Muslims 
alone as authoritative, considerable ground had already 
been prepared for this doctrine by the Kufians. Notwith
standing the radicial difference between the concepts of
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consensus in Sh&fi'i and the Kufians, the latter cont
ributed to the development of that concept by adopting, 
in general, a. skeptical attitude towards anonymous prac- 
tice-consensus, by foaussing their attention on formal 
traditions as the main sotirce for deriving legal doct
rines, by overcoming the provincialism of the concept of 
consensus, and by talcing the first steps towards identi- 
fying consensus with a definable group of persons. Even 
though Sh§fi'i's doctrine of, and attitude towards, con
sensus constituted a major break with the past, it was 
not altogether divorced from the doctrines and attitudes 
of the Kufians.

*
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CHAPTER 7 ‘
I

INPEEENCE, ELABORATION AND SYSTEMATISATION

In addition to the question as to what are the 
constituents of Khabar lazim and in what manner are they 
inter-related, there was the question as to how appro
priate positive doctrines could be derived from, or formu
lated in the absence of, khabar lazim. This naturally led 
to the consideration of the question as to what extent 
human reason could be legitimately used in dealing with 
legal problems, a question which led to the formulation 
of different strands of opinion.1 Again, if the use of 
human reason was permissible, the question was whether 
there was any particular method or not which had to be 
followed in applying human reason to legal matters, and 
the extent to which it could be used.

I

Prom its earliest period, ra*y has been used in . 
Islamic law: not as an alternative to Khabar l£zim, but
as the means whereby the legal import of the latter was . 
determined and whereby doctrines were formulated in its 
absence.^ It seems natural that the earlier use of ra*y 
should have been less inhibited by methodological discipline 
than its use in later times. This greater freedom in the
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use of ra’y seems to have "been because of the relatively 
fluid state of legal doctrines and the relative lack of 
formalism. This was also because of the fact that as 
time passed, the results of human reasoning became sanc
tified, owing to the development of a traditional outlook, 
so that the doctrines of the predecessors were available 
to the later generations, a considerable part of which 
they considered to be binding, and the rest to be worthy 
of serious respect, even if not binding. Moreover, as it 
appears from the statement of Awz&'i, the use of ra’y was 
common to all jurists, and was not confined to any parti
cular place or personality.^ The only difference between 
the Iranians and others regarding the relationship between 
ra’y and traditional sources was, at best, not in the 
nature of either/or, but of more or less.

This relatively free use of human reason in legal 
matters has left clear traces in the doctrines of the 
various centres of Islamic jurisprudence of the second 
century, viz.. Kufa, Medina and Syria.^ Mot only was ra’y 
frequently used in legal matters, but its use was not res
tricted to what later became, almost exclusively, its stand
ard form viz.. qiy£s. It was only gradually that it has 
moved, in the words of Schacht, ‘'towards an increasingly 
strict discipline until Shafi’i, consistently and as a 
matter ‘of principle, rejected all individual arbitrariness
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and insisted on strict systematic thought."** This devel
opment took place only after the legal methodology had 
"been more or less definitively elaborated, after qiy&s 
had been given a rigid mould, after the ways of inter
preting the authoritative texts had been categorically 
fixed and the compendia of authoritative traditions had 
come into being. It was these developments which grad
ually narrowed down the scope of ra’y and paved the way 
for the rigidly systematic position of Sh&fi'i.

Ra’y played an important part in interpreting and 
working out the legal implications of authoritative texts,6 
as well as arriving at positive doctrines when no relevant 
texts were available. Ra’y was synonymous with considered 
opinion which was based on common sense and considerations 
of common good, of the broad interest of religion, of 
equity, etc. It was only when aiyds had been generally 
acknowledged as the only reliable form of applying human 
reason to law that anything which did not conform to qiy£s 
began to be designated as ra’y in an opprobrious sense 
luring the period under our study —  the second century 
of the hi.jrah —  not only was ra’y used side by side with 
qiy£s. but qiy£s was quite frequently superseded when it 
was seen to lead to inconvenience and iniquity, or was 
likely to harm the interests of the Muslims, or was even

Qopposed to well-established customs and usages.
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One manifestation of ra*y wag the introduction of 

some of the considerations stated above in interpreting 
authoritative texts: that is, the tendency to interpret
authoritative injunctions not merely with reference to 
their outward meaning, but in terms of the objectives 
which they seemed to be designed to serve. This justi
fied not only the use of common sense, but also practical 
convenience and administrative considerations in the 
actual application of legal doctrines.

The Prophet had permitted women to go out and. 
pray congregationally. later this permission 
was considered likely to be misused.9 Abd Hanifah 
favoured this view-, and using his juristic dis
cretion, expressed the opinion that even though 
it had been permitted in the past, ‘’women should 
not go out [for congregational prayers] in the 
present time except old women with regard to 
whose going out there is no objection’1."^

In the time of the Prophet, according to
Abd Yusuf, one-fifth of the booty was divided 
into five portions, corresponding to the five 
items for the expenditure of the booty laid
down in the. Qur’dn.^ Abu Bakr, ’Umar and
’Uthmdn restricted its division to three items 
instead of five, thereby omitting two viz.. of
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the Prophet, and of his relatives. '.All also 
followed the practice of his predecessors.
According to another tradition on the same 
question mentioned by Abti Yusuf, *Ahd All&h h. 
'Abb&s relates that 'Umar offered the members 
of the Prophet's family their share provided 
they undertook that it would be . used solely for 
the purpose of marrying the widows or paying 
off the debts [of the members of the Prophet’s 
family]. Xbn 'AbbSs relates that the members 
of the Prophet's family did not accept the 
stipulation and 'Umar did not agree to hand 
over their share to them unreservedly.*^ In 
the same way, one of the [eight] items of 
sadaqat laid down by the Qur’&a viz.. al 
mu*allafat qulubhum was considered obsolete

The Prophet granted a fief to Bil&l. During 
his caliphate 'Umar allowed him to keep the fief 
but made an exception with regard to mines.

The authoritative doctrine regarding uncul- 
tivable land was that whosoever cultivated it, 
became its owner, This doctrine was supported 
by traditions. Abu Hanifah considered that if 
this rule were.to be applied unreservedly, it 
would lead to inconvenience and mutual conflict.
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Hence, He bound its application with, the per
mission of the ruler, i.e., the land made culti
vable would belong to the person who cultivated 
it only if he had done so with the permission 
of the ruler.1-*

The Kufians considered every contract of sale 
wherein the object sold was not in the posses
sion of the seller to be irregular. Abu Hanifah, 
however, made an exception in favour of immov
able property.1^

She Medinese held sale of fruits before they 
were ripe to be prohibited, and based their 
doctrine on several traditions from the Prophet 
to the effect that fruits might not be sold till 
they were ripe.1? The Kufians interpreted the 
traditions concerned to signify not a prohibi
tion of all kinds of sale of fruits until they 
were ripe, but of the sale of unripe fruits 
with the stipulation that they wotild be left 
on the trees till they became ripe. They 
argued that it was this stipulation which 
introduced an element of gharar (risk, uncer
tainty) in .the transaction. If this stipulation 
was not made a part of the contract of sale, 
the sale of unripe fruits was akin to the sale
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of qasrl which might he sold unripe for the 
consumption of cattle. As for leaving fruits 
on the trees till they became ripe, that too 
was objectionable only if it was made a part 
of the sale of contract. After the transaction 
had been concluded, however, the buyer might 
leave them on the trees to become ripe provided 
the seller agreed. In that event, however, if 
any damage was done to the fruits owing to acts 
of God, the loss would be entirely that of the 
buyer

Awzci'i cites a 11 sumiah from the Prophet" to 
the effect that the spoils of the enemy soldier 
belonged to the Muslim soldier who had killed 
him. Abu Yusuf cites the doctrine of Ibrdhim 
which is also the accepted doctrine of the
Kufian school. This shows the tendency of

<srestricting the interpretation or application 
of authoritative injunctions because of adm
inistrative or other considerations. The 
doctrine was that individual soldiers might 
be granted the spoils of the enemy soldiers 
whom they had killed provided the commander 
had made the announcement: "Whosoever kills
a person to him belong the spoils".-^
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Abu Yusuf cites a tradition from the Prophet 
according to which the Prophet had prohibited 
the sale of water. Abu Yusuf adds: "Ihe mean
ing (tafsir) of this with us —  and ALldh knows 
best —  is that he [i.e., the Prophet] prohibited 
its sale before its having been stored, and this
storage could only be in containers and vessels,

90but not in wells and cisterns11.
If a non-Muslim enters Islamic territory with 

am an and commits crimes such as adultery, theft, 
etc., Awzd'i was of the opinion that the person 
concerned was liable to hadd punishments. Ibn 
Abi Layld's view, at least in respect of theft, 
was the same. Abu Hanifah and Abti Yusuf were 
opposed to this, and based their view on the 
matter by referring to the question of compet
ence of jurisdiction in respect of such persons.^ 

Another manifestation of ra’y was the explicitly- 
enunciated principle that the interests of Isl&m and 
Muslims should serve as an important consideration in 
judging the appropriateness of positive doctrines:

Regarding the enforcement of hadd punishments 
in enemy territory Awzd'i was of the view that 
all of them except the hadd of the amputation 
of hand might be applied. Abu Yusuf points out
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Awzcl'£• s arbitrariness in making a distinction 
between one hadd and the rest. He supports 
Abu Hanif ah' s doctrine that no hudud may be 
enforced by the commander of the troops in 
the enemy territory. One of the arguments 
adduced by Abu Yusuf in favour of the doctrine 
is a tradition regarding the doctrine of Zayd 
b. Eh&bit. The tradition states that hudud 
might not be enforced in the enemy territory 
and the reason assigned for this is the fear 
that people might cross over to the enemy’s 
side.22

Ra’y also qualified the application of traditions, 
including those from the Prophet by introducing the ele
ment of precaution.

With regard to the legal implications of 
ridc^ah (e.g., with regard to marriage, etc.), 
the doctrine of Ibn ‘Abb&s, of Sa'id b. al- 
Musayyib and of ’ Urwah b. al-Zubayr was that 
only that breast-feeding had legal implications 
which had taken place uptil the age of two 
years, a doctrine which was inferentially 
based on the Quranic verse II. 233. Abu 
Hanifah, according to Shayb&ni, increased this 
term by six months out of precaution.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

2 7 7

Another manifestation of ra’y was the considera
tion shown "by the Kufians to 'practice', even as the 
Syrians and the Medinese did, though it seemed to occupy 
a lower rank in the Kufian legal hierarchy as compared 
with the Syrians and the Medinese.24 One aspect of this 
consideration for 'practice'.consisted of the deference 
shown to linguistic usages in fixing .the legal implica
tions of statements, such as acknowledgments, public 
declarations, statements regarding marriage, divorce, 
manumission, etc.2"* Another aspect of it was the def
erence shown to actual usages which had been operative 
in the Muslim society and had generally enjoyed its 
approval. $he importance of this last can be gauged 
from the doctrine of Abu Yusuf that if there existed in 
some country a non-Arab custom (sunnah) which had neither 
been nullified nor modified by Isl£m, the ruler was not 
entitled to alter it, even though some people might have 
grievances against that custom and might consider it to 
be harmful.26"27

Side by side with the numerous evidences which 
show continued recourse to ra’y throughout the second 
century, there are also unmistakable evidences of the 
tendency to restrict its scope. Shis is evident from 
the numerous departures of Ab& Yusuf and Shayb&ni from 
the doctrines of their predecessors because of their
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tendency to apply the outward meaning of the authorita
tive traditions and their growing tendency of.not sub-

pOjecting them to restrictive interpretation. Moreover, 
even though the ancient schools had not substantially 
given up the use of ra’y, they were moving towards reck
oning, from a theoretical point of view, only a specific 
form of ra’y viz. qjy&s. to he the valid form of its 
use.^9 In our view, as on other questions relating to 
legal theory, the formalistic view which later came to 
prevail in classical Islamic jurisprudence owes itself 
very considerably to the polemics between the ancient 
schools. In these polemics each of the schools accused 
the other of using ra’y arbitrarily, that is, in a manner 
which either involved going against athar and sunnah. or 
against qiy£s. Even before Sh&fi’i it was common for the 
Kufians to accuse the Medinese for not basing their doct
rines on sunnah or athar, ̂ 0 or for not using qiy£s where 
it should have been used,^1 or for making arbitrary judg
ments in legal matters.^2 A careful scrutiny of the de
nunciation of ra’y by the ancient schools in general and 
by the Kufians in particular, makes it clear that ra’y 
was not considered to be objectionable as such, but only 
arbitrary ra’y as opposed to systematic reasoning or to 
athar and sunnah or i.imct* Ihese polemics forced all 
the schools to justify their doctrines by reference to
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objective standards, that is, by adducing those tradi
tional or systematic arguments which could be vindicated 
on objective grounds, and to abandon those doctrines 
which could not be justified in that manner. This trend 
found its culmination in Shdfi'i who condemned the use 
of ra’y as such, and made the term synonymous with arbit
rary opinion.-^ It was owing to this fact that ra’y', 
which had been considered opprobrious only when it was 
opposed to authoritative texts or systematic reasoning, 
gradually acquired an opprobrious connotation as such.
It was also because of this that gradually the expression 
ahl al-Ra*y became an expression of derogation, and thanks 
to polemics, the Kufians were nick-named ahl a l - R a * y ^ 5  

even though the use of ra’y was a no less recognized 
practice of the Medinese and the Syrians than it was of 
the Kufians.^ The difference between them lay perhaps 
in the fact that ra’y was used in Kufa more often than 
it was elsewhere, and that it continued to be used under 
the name of istihsdn even after the concept of aiy&s had 
been formalised.

It seems that as early as the first half of the 
second century, the Kufians were hard pressed to defend 
their position on that question which seems to be the 
reason for their investing istihsdn, a term which origin- 
ally signified a jurist’s approval or preference of a
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doctrine in a non-technical sense, with, a technical con
notation.

II

As compared with ra’y, qiyas^ was generally con
sidered to he an authoritative means of arriving at legal 
doctrines on matters which had not heen directly covered 
in the authoritative sources. In such cases, according 
to the principle of oiy&s. the accepted rule with regard 
to a parallel case was extended to the case concerned.

Qiy£s was already in vogue in. the first century.^ 
Its use was on the increase as new problems cropped up 
for which no categorical rules were' found in the authori
tative sources. She ancient schools were generally agreed 
about the legitimacy of this method and considered it to 
be ”the established [source of] knowledge which knowledge
able people agree is rightn.̂ 1 In fact the reason that 
was adduced in vindication of the general trust in the 
doctrines of the Successors was the assumption that they 
would have derived them through qiy£s. ^  This was despite 
the fact that qiycts involved the use of fallible human 
reason and that its results were, therefore, liable to 
error.43. ihis is the reason why its use was considered
improper if any relevant athar was available. It is for

4-4-this reason that qiyas was opposed to athar or to
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khabar l £ z i m . 4 5  which were considered to supersede q i y £ s . 4 6  

In fact the Kufian position was that even a tradition 
from Companions, let alone from the Prophet, was more 
authoritative than o i y £ s . 4 7  In the same way, the Kufians 
allowed istihsan: to supersede qiyds.48

Ihe use of qiy£s was common to the ancient schools,49 
even as the use of ra’y was common to them all.5® Ehere 
seems to have been the impression that the Kufians used 
it more frequently than others, somewhat parallel to the 
impression regarding their use of ra’y. Shdfi'i, for 
instance, calls them to be ahl al-QiySs,53- and his opinion 
that qiyds is a fundamental, principle of their legal 
theory is evident from his remark that the Iranians did 
not allow anyone to diverge from qiyds.5^ Ish&q b. Rdhwayhfe 
attack on the Kufians has been quoted by Ibn Qutaybah in 
a manner which implies the fundamental importance of qiy£s 
in the Kufian attitude to legal matters.53

She early qiy£s of Kufa, as Schacht has shown, 
evidences ** crude and primitive reasoning’* .54 Even though 
qiyds was used during the first century, it was applied 
generally for the purpose of extending the authoritative 
rules to elementary problems. As more and more legal 
questions were brought under discussion, the use of ana
logy became more and more frequent and acquired refinement. 

Ibn Abi layld (d. 148), who was a judge and there
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fore, exhibited some of the characteristic attitudes of 
the early qetdis.55 despite his having largely assimilated 
the doctrines of the fug aha* proper. We find several 
instances of the use of giy&s in him, some of which are 
the following:

A person hands over cloth to another person 
and asks him to sell it; or grants him a piece 
of land in order to construct a "building on it 
and. let it out on rent, and stipulates that the 
profit would he shared on a half and half "basis.
Ibn Abi Iayl£ held both these transactions to 
be permissible owing to the parallel between 
them and the contracts of muz£r* ah and mu* £malah 
with regard to land and palm-dates [which were 
held by him to be permissible].56

A person purchases an article with option 
for the seller for a certain period of time, 
and takes possession of it. thereafter the 
article perishes during the term of option.
Ibn Abi Iayl& did not consider the buyer to 
be liable for the loss since his position in 
the case concerned is analogous to that of a 
trustee [who is not held liable for loss] .

A polytheist thayyibah commits illegitimate 
sexual intercourse. Ibn Abi layl&'s doctrine
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was that she was liable to hadd punishment.
He deduced this doctrine analogically from 
the report that the Prophet had imposed hadd 
punishment on the Jews, both male and female. 58 

Ehe established doctrine regarding zakah 
on dinars and dirhams was that the minimum 
on which zakdh was payable was 20 mithqdl of 
gold and 200 dirhams. If a person has had 
10 mithqdl of gold and 100 dirhams for one 
year, Abu Hanif ah’ s doctrine was that the 
two should be added up, (which makes the 
amount fall within the tamable minimum) and 
thus he should pay zakdh. On the contrary,
Ibn Abi I ay Id thought that neither of these 
was liable to zakah unless each one of them 
amounted to the minimum laid down for zakdh, 
and that the two should not be added up. He 
derived this by analogical reasoning based on 
the case of a person who had 30 goats, 20 cows, 
and 4 camels. Hone of these comes within the 
taxable minimum though if they were added up, 
the entire stock would be liable to jzakfh.
How, since.the established rule in respect of 
the latter case was not to add them up, they 
may not be added up in the former case as w e l l . 59
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If a person makes hibah (donation) during 
his sickness, and the donor dies before the 
donee has taken possession of the donation, 
will that donation be valid? Ibn Abi Lay Id 
held this to be valid and fixed the maximum
donation which is legally valid at one third 
of the donor’s property. Ihis doctrine was 
derived presumably by considering the case to 
be analogous to that of legacy.^

As compared with Ibn Abi Layld, the examples of 
qiyds in Abu Hanifah are much more numerous, which is 
partly because of the fact that we have access to a much 
greater number of doctrines held by Abu Hanifah than of 
Ibn Abi Layld and that his doctrines are quite often men
tioned along with the arguments adduced by him in support 
of those doctrines. More significant, however, is the 
fact that Abu Hanifah's use of qiyds represents a more 
advanced stage than the qiyds of Ibn Abi Layld. In part,
this was because of the predominantly theoretical orienta
tion of Abu Hanifah’s legal thought. Being a speculative 
jurist^ Abu Hanifah attached much less value to material 
and ethical considerations than attached to them by Ibn 
Abi Layld, Awzd'i and other contemporaries. Apart from 
these caus® there was also the concern for methodological 
appropriateness and systematic consistency.
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She following are a few examples of the use of 
qiyds by Abd Hanifah:

If a Muslim woman,who has come from dar el-harb
1 —  ,1 V~

is pregnant, she may not marry till the delivery 
of the child, Abd Hanifah arrived at this doctrine 
by considering this case to be analogous to that 
of the female captives of war, the authoritative 
rule with regard to whom was embodied in the 
following saying of the Prophet: '’There may be no 
sexual intercourse with the pregnant [captives] 
till they have given birth”,

Abd Hanifah considers it makrdh to sell captives 
of war to the enemies, for they would be a source 
of strength for the latter. Abd Ydsuf argues on 
behalf of Abd Hanifah, and the main reason, which 
he seems to have talcen over from Abd Hanifah, is 
to consider this case analogous to that of the 
sale of arms, horses, camels, etc., to the enemies, 
which is not permitted.

In regard to the question whether the property 
of the orphan was liable to zak§h. Abd Hanifah was 
of the view that it was not. This doctrine was 
supported by an analogical deduction from the 
established rule that ritual prayer, even as other 
religious duties, was not incumbent on the orphan.^
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A man who is killed leaves "behind him two

sons who are his only walls. one of whom is
major, and the other is minor, and there is
no heir "besides them. With regard to qisas,• *
Abu Hanifah was of the view that the major 
may produce evidence in which event the judg
ment of qis&s would be made in his favour and 

* •

the judgment in the case was not required to 
be deferred till the minor wall- attained 
majority. Ibn Abi Layld considers the position 
of the minor wall to be analogus to that of the 
"absent” (ghd*ib) [plaintiff] and the accused 
may not be executed till the absent [plaintiff] 
has arrived.*^ Abu Hanifah, however, did not 
'accept this analogy and argued: "Ihe absent is
not similar to the minor for the wali takes oisds 
on behalf of the minor, but not on behalf of the 
absent major, except by wakalah (procuration)
(Ibn Abi Layld accepted wak&lah in cases of 
murder with deliberate intent and made judgment 
in favour of qisas while Abu Hanifah’s doctrine 
was opposed to this)

Abu Yusuf’s legal doctrines pre-suppose quite a 
highly developed tradition of the use of qiyds. which was 
not in-any significant way different, in orientation from
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•that of his master, A M  Hanifah, except A M  Ydsuf' s 
relatively greater concern for practical and adminis
trative considerations, presumably owing to his being 
a judge.

On. the question whether Miar&.i should be 
imposed on the ‘ushrx land which had been 
purchased by a dhimmx. or double the amount

• of *ushr, Abd. Hanxfah was in favour of the1 ' •
former view. Abd Ydsuf, disagreeing with his 
master, made an analogical deduction from an 
established principle with regard to taxation 
on merchandise, viz., that the dhimmx s should 
pay double the amount paid by the Muslims.
He concluded,- therefore, in favour of imposing 
double the amount of 'ushr 0n dhimmx s instead 
of Miard.i

A person from dir al-harb concludes marriage: 
with five women in one marriage contract. Sub
sequently, he and his wives embrace Islim and 
migrate to dir al-Islim. Abd Hanxfah was of the 
view that he should be separated from all of them. 
Abd Ydsuf supports this doctrine by analogical 
reasoning. Apart from rejecting Awzd'x's tradi
tion from the Prophet as being shadhdh, Abd Ydsuf 
. argued that the Qur’in held only marriage with
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four women .to be permissible, ''Anything above 
that is prohibited by God in His Book. So, the 
fifth wife, and marriage with one's mother, or 
with one's sister are all alike in that respect, 
and prohibited.. Similarly, were a harbi to marry 
a mother and her daughter, will you allow him to 
remain in wedlock with the two? Or if he married 
two sisters in one contract, will you leave the two 
in wedlock, even though he has had consummation of 
marriage with the mother and her daughter, or with 
the two sisters? She same is the case with regard 
to marriage with five women in one contract".67

The question of the remuneration of the rulers
from public treasury was settled by analogy with
the right of the wall of the orphan in the latter's

68property as laid, down in the Quranic verse IT. 6.
Abd. Hanifah and Ibn Abi Layld considered pearls 

and ambergris which were obtained from the sea as 
not liable to tax, for they were the same as (bi 
manzilah) fish. With regard to walnut, almond, etc., 
provided they are found on tree-tops, in mountains or 
deserts or in caves, the established rule was that 
no khardj or *ushr might be imposed on them for they 
were the same as (bi manzilah) fruits in mountains 
and valleys [which were t a x - f r e e ] , ^9
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'.Ali is reported to have "been of the opinion 
that "buffaloes and camels of Bukht (i.e. Bact- 
riana) are similar, to camels and cows, and in 
this respect the nature of the inter-relationship 
"between "buffaloes and cows, etc., is the same as 
"between ma'az (a species of goats) and sheep, "both 
of which come under the category of shSh.^O

The doctrine on rakdz and kanz is based on a' 
tradition from the Prophet. It is, however, illust
rated by pointing out that they were parallel to 
ghanimah (booty), so that the same rules which 
are applied in respect of the latter also apply 
in respect of the former.71

Abd Ydsuf points out that the rule with regard 
to the treatment of the non-Arab non-Muslims 
should be the same as the rule applied with regard 
to the ahl al-Kitdb of Arabia.*^

The question of muzdra*ah and musdqdh was 
decided on the basis of traditions. They were 
reinforced, however, by an analogical argument 
pointing out the parallel between muzdra* ah and 
musdqdh on the one hand, and mud drab ah on the
other.

A man reclaims a piece of land in an island 
from inundation and brings it under cultivation.
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Abft Ydsuf considered this case to be analogous 
•to that of ard mawdt. and hence decided that it 
belonged'to him.74

In addition to a consistent use of qiy&s. Shaybfin£ 
also explicitly lays down rules with regard to the 
occasions and the manner in which oiy&s may appropriately 
he used. According to Shaybdni, qivds may he used only 
in the absence of directly relevant provisions in the 
authoritative sources {dthar) .75 in fact, he considers 
qiyds to he irrelevant even if there is a tradition from 
some Companion on the question concerned.76 U lus, oiygts 
may be resorted to only when there is no authoritative 
rule which is directly relevant to the question concerned 
in the Qur'dn, or in traditions from the Prophet and his 
Companions, or in consensus.77 As to what is the proper 
method of qiv&s. the answer is evident from ShaybSni1 s 
reference to the alleged instructions of ’Umar with 
regard to questions which are not mentioned in the Qur’Sn 
and the sunnah. viz.. to look up to parallel cases (al- 
ashhdh wa al-naz&'ir) and to make qiy&s [literally, to 
measure] accordingly.78 Shayhdni defines this method 
more precisely and elaborately when he says: uEegarding
whichever matter no athar has come down, one should resort 
to analogy from a similar question regarding which there
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is some athar. ”79 in fact Shaybani gives the impression
that if there does exist an analogical case, one must 
resort to analogical deduction. This is well illustrated 
by the argument he develops on the question of the sale 
of articles which are not in the possession of the seller 
at the time of sale. The Kufian doctrine, which was also 
followed hy Shaybdni, was that such a sale was invalid.
The Medinese doctrine agreed with that of the Kufians 
insofar as foodstuffs were concerned, and was embodied in 
a tradition from the Prophet. The Medinese were not pre
pared to extend the application of this rule to any other 
article. As against this doctrine Shaybdni argued that: 
"People are obliged to resort to qiy£s in questions regard
ing which there is no athar on the basis of the questions 
on which there is an athar."8®

The following examples will illustrate the use of

The Kufian doctrine was that blood-money 
(diyah) if it was paid in din&rs, was 1000 
dindrsj if paid in dirhams was 10,000 dirhams. 
The Medinese disagreed with the Kufians with 
regard to the latter, and considered the blood- 
money paid in dirhams to be 12,000 dirhams.
Both the parties cited traditions from ’Umar 
in favour of their respective doctrines.

qiy£s by Shaybdni:
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Shaybdni reinforces the Khfian position by 
means of qiyds. His argument is as follows:

Eacb of the two parties has related tradi
tions from 'Umar and I will see which of the two 
traditions is closer to the doctrines of the 
Muslims in matters other than the present one: 
that one is correct. All Muslims are agreed 
without any dissenting voice - that is, all the 
Hijazis and Iraqians - that there is no sadaqah 
on less than 20 dindrs of gold, and on less than 
200 dirhams of silver. From this Shaybdni deduces 
that one dindr is to be reckoned as equal to 10, 
rather than twelve dirhams. He urges that the 
basis of reckoning applied in the case of zakdh 
should also be applied in the case of blood-money, 
and cites a tradition from 'All and Ibn Mas'dd that 
the hand of a thief might not be cut for theft for 
any amount less than 10 dirhams or one dindr, which 
implies the above-mentioned rate of exchange.®-*- 

If a person purchases a slave who has some 
property, to whom does that property belong: 
to the slave or to the buyer of the slave?
She question was considered to be analogous 
to that of buying palm-trees which have well- 
formed dates on them. In the same way as the

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

29 3

dates would "belong to the vendor unless the 
"buyer expressly stipulates otherwise (a doct
rine "based on a tradition from the Prophet),8  ̂
so with the property of the si aye.

If someone cannot perform ramv al-.1 im£r 
"because of sickness or childhood, and has 
someone else perform it on his "behalf, he 
need not perform that ritual himself even if 
the causes of his incapacity are gone. The 
doctrine was supported by claiming it to be 
analogous to the following two questionss

(a) A person performs prayer with tayammum 
owing to non-availability of water. If water 
becomes available after he has performed his 
prayer (even though the time of the prayer 
was not over), he need not make ablution and 
repeat the prayer.

(b) Another parallel is the case of the man 
who cannot pray in the standing position owing 
to sickness. A little later and before the 
expiry of the time of that prayer, his strength 
is restored. He need not repeat the prayer in 
the standing position.8^

If a person donates all his property to 
charitable purposes despite the admonition of
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the Prophet, not to donate more than a third of
his property, will this decision he valid? The
Kufian doctrine was that it was valid, even 
though the course adopted hy the person con
cerned was not he a laudable one. The doctrine 
was justified hy pointing out the parallel bet
ween this case and that of zih&r and talaq. bothV 1 r* r 1 r

of which are morally disapproved, and yet become 
legally effective if pronounced.8^

The question was whether the consumption of 
vinegar, which was manufactured by adding salt, 
etc., to wine is religiously permitted. The 
Medinese doctrine was that both its consumption 
and sale were prohibited. Shayb&ni supported 
the Kufian doctrine, viz., that both its con
sumption and sale were permissible on the 
ground of qiy£s. Shayb&ni pointed out the 
parallel between this case and that of the 
dead body of the animal, which is "forbidden 
by God." But the skin of the dead animal be
came permissible after having been tanned, and 
so did the wine which had been changed into 
vinegar.

If a man starts his prayer with tayammum 
and learns during the prayer that water is
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available, he should break up the prayer and 
perform ablution. The basis of this doctrine 
is that tayyammum becomes void in the event 
of the availability of water. This doctrine 
was justified by an analogy: "I)o you think
that a person who is obliged to make expiation 
(kaffarah) owing to [breach of] oath and does 
not have the means to make kaff £r ah by manu
mitting a slave, or feeding and clothing people, 
does three days of fasting not absolve him?11 
The Medinese replied: "Yes". ShaybSnx: "If
he fasted for two days and part of the third 
day when he became rich and thus acquired the 
means to make kaff arah. will he be absolved 
of making kaffgLreh by means of manumission or 
providing food and clothing, by completing the 
three-day term of fast?" This systematic 
argument is followed by the citation of two 
other examples. A person who does not have 
the means of making sacrifice in connection 
with tamattu' is required to fast for a certain 
number of days. In case he acquires the means 
whereby he could make the prescribed sacrifice 
before he has completed the full term of fast
ing, he will be required to make expiation by
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offering that sacrifice instead. Likewise,
a person who commits zih&r and does not possess•
the means to manumit a slave, he may expiate 
by fasting two months consecutively. Now, 
even if there is only one day left for the 
required term of fasting to be over when he 
acquires the resource whereby he can manumit 
a slave, the only proper thing for him to do 
is to expiate by manumitting a slave. In the 
same manner, if water is available before the 
prayer has ended, he should withdraw himself 
from the prayer, make ablution and then comp
lete the prayer.8^

Ihe minimum of travelling required for the 
application of the rule of qasr in ritual 
prayers for travellers was fixed analogically 
from the rule (embodied in a tradition from 
the Prophet) that a woman may not travel with
out any male companion, who is within prohibited 
degree of kinship, for more than three days 
and three nights.8®

A man dies without having paid his due of 
zak&h and makes a will that it should be paid 
from his inheritance. Ihe Medinese considered 
this to be wasxyah and the zakah due against
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offering that sacrifice instead. Likewise,
a person who commits zih£r and does not possess
the means to manumit a slave, he may expiate
hy fasting two months consecutively. Now,
even if there is only one day left for the
required term of fasting to he over when he
acquires the resource wherehy he can manumit
a slave, the only proper thing for him to do

*

is to expiate hy manumitting a slave. In the 
same manner, if water is available before the 
prayer has ended, he should withdraw himself 
from the prayer, make ablution and then comp
lete the prayer.

The minimum of travelling required for the 
application of the rule of qasr in ritual 
prayers for travellers was fixed analogically 
from the rule (embodied in a tradition from 
the Prophet) that a woman may not travel with
out any male companion, who is within prohibited 
degree of kinship, for more than three days

Q Qand three nights.
A man dies without having paid his due of 

zak&h and makes a will that it should be paid 
from his inheritance. The Medinese considered 
this to be wasfcvah and the zakah due against
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him to be analogous to a debt against a dead 
person. She Kufians rejected this analogy
and considered it to be merely wasiyah. and 
proceeding on this premise, they denied that 
the zakah that he was required to pay was in 
the nature of debt.®9

She Medinese doctrine was that a pilgrim
may not marry in the state of ihrdm. She •

" •

Medinese. considered marriage to be tantamount 
to obtaining the right of sexual intercourse. 
ShaybSni pointed out that conclusion of mar
riage was analogous to the purchase of a slave- 
girl, which was held permissible for a muhrim.̂ 0 
In other words, Shaybani distinguished sharply 
between acquiring the right of sexual inter
course, and the sexual intercourse itself.

Shayb&ni1s method of the application of the 
principle of qiy&s is well illustrated by the following 
question:

Shere was a tradition from the Prophet 
which-was accepted by the Medinese as well 
as the Kufians: "Whosoever buys foodstuff
may not sell it -until he takes possession of 
it." She Medinese confined the principle of 
the prohibition of sale against articles which 
are not in the possession of the seller to
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foodstuffs alone. Che Kufians extended it to 
all articles on the basis of oiyas. Hence 
they were of the view that if a man buys any 
article (whether foodstuff or something else) 
on the basis of deferred delivery, he may not 
sell it till he takes possession of it. Che 
principle was expressed in the following words: 
•'People are obliged to resort to qiy&s in 
matters regarding which there are no &th&r 
on the basis of the matter on which there is 
an athar."91 Shayb&ni asks the Medinese the 
•reason why they hold as prohibited the sale 
of foodstuffs which are not in the possession 
of the seller. Che Medinese say: "Because
an athar has specifically come down on this 
question." Shayb&ni: "Chen, make qiyds
accordingly with regard to non-edibles."92 
He is told by the Medinese that.the prohibi
tion with regard to foodstuffs was based on 
a tradition from the Prophet that one might 
not sell foodstuffs without being in possession 
of it. Co this ShaybSni replies: "Bid the
Prophet say that there is nothing objectionable 
with regard to things other than foodstuffs?"
Che Medinese: "V/e did not hear that." Shaybdni:
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"Then, one should resort to qiy&s on the basis 
of the hadith of the Prophet and it should not 
be opposed . . ."93

With regard to the question of a slave who 
has property, the Kqfians as well as the 
Medinese decided the question of the owner
ship of his property by considering it to be 
analogous to the purchase of a tree which has 
fruit. Since the accepted principle with 
regard to the latter was that the fruit 
belonged to the seller unless the buyer had 
stipulated otherwise, it was deduced analogi
cally that the property of the slave would be 
owned by the seller of the slave.94

The sale of animal against meat was con
sidered to be analogous to muz£banah and 
muhQqalah. that is, the sale of the dates on 
palm-trees against dried dates, and the sale 
of corn in its spike against wheat by measure
ment (kaylan). ̂  MSiik was of the view that 
wheat might be exchanged against barley 
only in equal quantities (since the two 
essentially belonged to the same species).
He permitted exchange with unequal quantities 
only when the items exchanged belonged to
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altogether different species, such as date
and wheat. Shaybfini, on the contrary, applied
the analogy of the exchange of gold against
silver, in which case exchange with unequal
quantities was permitted.9^

Qiyds was, therefore, a well-established method
of deriving positive doctrines, which was frequently
used by the Kufian jurists of the second century.
Gradually, the concept was becoming formalised owing
to a clear definition of the method and scope of its J::.:

*use, a process which increasingly paved the ground 
for challenging the validity of ra’y and also for its 
diminished use. Both in respect of a clear defini
tion of qiy&s and in respect of dexterity in its

\application to specific questions, the Kufian school 
had reached its apex in Shayb&ni.

Ill97

We have already seen that in the earlier period 
the use of ra’y was not confined to the strict method of 
qiy&s. that with the formalisation of jurisprudence and 
an increasingly strict definition of qiy£s. the scope of 
ra’y was progressively narrowed down.9® Despite the fact 
that formalism became one of the characteristics of Isla
mic law at least from the second century on, it. nevertheless
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remained permeated wi-fc]a the ethical ideals of IslSm side 
"by side with systematic considerations. In the legal 
doctrines of the judges and jurists of the early period, 
these ideals occupied a position of such vital importance 
that formal and systematic considerations were not in
frequently ignored. There were considerations of material 
justice and common good, of the broad interests of Islam, 
of established practice, of administrative and judicial 
convenience, etc., which influenced legal doctrines from 
the earliest period. With the growth of formalism, there 
developed the trend that every doctrine had to be neces
sarily justified in terms either of authoritative sources, 
or of qiyaLs based on them. So overridingly important, 
however, were some of these considerations that they could 
not be ignored just for the sake of formal and systematic 
reasons. Hence, these considerations had to be accommo
dated within the framework of the legal theory. This was 
done by the Kufians by the formulation of the term and 
concept of istihsan (juristic approval). The concept of 
istihsan at once testifies to the importance attached to, 
as well as the limitations imposed upon, the operation of 
q iyas.

Of fundamental importance in this regard is the 
fact that while istiihs&n was considered a justification 
for departure from qiy£s. it could not justify departure
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from athar .99 Shaybini accuses the Medinese, for inst
ance, of having used istihsin even though there was a 
hadith from the Prophet (to which their istihsctn was 
opposed) Ihe concept of istihsin was that out of
deference for considerations of public welfare, the 
broad interests of Islim, convenience, good common sense, 
etc., the strict application of oivis could be abandoned 
if it led to undesirable results

Ihe following examples of istihsin will amply il- 
lustrate its use by the Kufian jurists:

A slave marries without the permission of 
his master and obtains the permission after 
the marriage has tahen place. Prom a' strict 
and formal point of view, the marriage is in
valid. Such a marriage was held to be valid, 
however, by Abu Yusuf and Shaybini on account 
of istihsin.

Ihe husband of a minor Magian girl, (who, 
however, is capable of understanding Islim), 
embraces Islam. What will be the effect of 
his conversion on their marriage? She Kufian 
doctrine was that Islim would be offered to 
her: if she embraced I slim, the marriage
would remain intact; if she declined to do so, 
they would be separated according to istihsin.1^
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Quite often istihs&n signified departure from a 
too literal interpretation of statement or a too formal 
application of the authoritative rules, disregarding the 
broad interests of Isl£m, and the considerations of 
common good and equity. She following examples are 
typical:

If a person says to a woman: "If you enter
this house, if you enter this house, my slave
will become free." According to aiy£s that
person is liable to fulfil the undertaking
only if the woman enters the house twice; but
according to istihsin. he is liable even if she
enters once.-1-^

Four persons gave evidence of zin£ against
a person, and two others testified that he was
a muhsin. as a result of which he was punished 

• •

with lapidation. 'What should be done in case 
it was found subsequently that the witnesses 
were slaves, or in case the witnesses withdraw 
their testimonies while the accused was still 
alive —  although injured owing to lapidation? 
According to qiy£s, he should be subjected to 
the punishment of a hundred.lashes, which is 
the doctrine of Abu Yusuf and ShaybSnx; whereas 
istihsin demands that they should be excused
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from all kinds of punishment whatsoever

Witnesses are "brought against a person 
that he has committed illegitimate sexual 
intercourse and the judge sentences the ac
cused to he jpunished with a hundred lashes. 
Before the completion of the enforcement of 
the hadd, or subsequent to its enforcement, 
two witnesses testify that the convict is a 
married person. According to qiy£s. he should 
he subjected to lapidation; whereas according 
to istihs&n. he should he excused from lapi- 
dation as well as the residue of lashes, if 
there is any part of it outstanding against 
him. (Abu Yusuf and Shaybdni, however, were 
of the opinion that if the former hadd had
been fully enforced, the convict would be

106spared lapidation; and vice versa).
A person dies, leaving behind three slaves 

each of equal value and has no other property 
besides them. The inheritor says to one of 
the slaves: "The deceased did not manumit you,"
and then says: "He manumitted you." He said 
the same to the second and the third. Accord
ing to istihs&n. all of them will become free 
and will, therefore, not be required to work
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and pay for their freedom. -And if he said to 
all of them: "He did not manumit you,"^^ and
said subsequently: "He manumitted you:"-*-®®
according to qiyds. all will become free, andI
will "be required to make no payment for the 
purchase of liberty, whereas according to 
istihs&u they will be made to work and pay 
off from their earnings vt w b t h i r d s  of 
their value.1^9

A Muslim army lays siege of a fort or a 
locality and a group of the besieged people 
begs for the security of their property and 
their relatives in lieu of which they promise 
to open the gate of the fort for the Muslims,
■a promise which they do fulfil. Those people 
were considered to be entitled to security. 
However, if they claimed that the good arti
cles belonged to them and that the good cap
tives were their relatives: according to qiyas. 
their claims should not be accepted unless they 
produce the evidence of ‘udul Muslim'witnesses. 
Shaybani adds, however, that it would be dif
ficult to apply qiyas in this situation for 
it is unlikely that ’udul Muslims would be 
found at that place. He points out
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a parallel case, a case In which, evidence 
concerns matters which are not likely to 
"be known to men. In such a case, an exemp
tion is made from the normal rule. In the 
same way the requirement of testimony itself 
may be dispensed with in the case in question 
and one should rather follow istihs£n. 
according to which if the captives verify 
the claim made by those who have been 
granted security, their claim should be 
accepted as true and the captives should 
be granted security.^®

If the non-Muslims (seeking security), 
say: 11 Grant us security with regard to our 
children" and they have children as well as 
grand-children. According to istihs£n, the 
am£n would cover children as well as grand
children, whereas according to q iyas. it

111would cover only the former.
She person in-charge of the fort said: 

"Grant me security in regard to my fort or 
my city, on the condition that I will sur
render [literally, open] it to you." If the 
conversation indicates that what was meant 
was the fort or the city -per se, then the
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security would cover only the fort or the city 
(as the case might he), without including the 
security of their inmates or of their proper
ties therein. However, if there is nothing in 
the conversation to indicate this restriction, 
the doctrine would still he the same according
to qiy&s. On the contrary, according to istihsan•
(if there was no positive indication of rest
ricting security to the fort or the city alone) 
it would cover all that the fort or the city

"IIPcontains on the strength of *urf.
A person swore that he would not huy a certain 

article unless it was for less than ten dirhams 
and then bought it for nine dirhams plus one 
dirham. According to qiy£s. this does not 
entail breach of the oath; according to istihs£n. 
it does.^^

A person employs a labourer to dig for him 
a well which lies on the way of Muslims for 
which he has not obtained any permission from 
the ruler. Someone falls into the well and 
dies. According to oiy£s. the responsibility 
is that of the labourer. Abu Yusuf, however, 
argues that oiycis would not be followed in 
this matter because of [the presumption of]
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the ignorance of the labourer. Hence, the 
responsibility would fall on the ’fiqilah of 
the employer

A harbr enters dfir al-IslSm and some 
Muslim cuts his hand or steals his property. 
According to qiy£s. the hand of the Muslim 
should be cut. In deference to the doctrine 
of [some authority], says Abu Yusuf, whose 
doctrine was opposed to this one, the con
clusion from qiyas should not be f o l l o w e d .

A person cuts another person* s hand, and 
the latter excuses him.so that the culprit 
is not subjected to the punishment of the 
amputation of hand. Subsequently, the injured 
person dies because of the wounds caused by 
the other person. According to qiyas. the 
culprit should be put to death; whereas 
according to istihs£n. he is obliged to pay 
blood-money out of his property.

With regard to the award of prize on haying 
won a competition (e.g., race, etc.): if this
is on behalf of one party only, it is permis
sible according to istihs£n owing to the saying

Q

of the Prophet: ’'Believers are bound by their
mutual stipulations;" whereas according to
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giyds it is not permissible for it amounts to 
putting money at stake

A woman apostatises during her mortal illness.
A M  Hanifah and A M  Ydsuf decided that her husband' 
would inherit her according to istihsda. which was 
the basis of Abd Ydsuf 's distinction between 
apostasy in normal circumstances and aspostasy in 
the state of [mortal] illness. Abd Yusuf pointed 
out that this was contrary to qiyds, for on the 
basis of qiyds no distinction could be made between 
apostasy in the states of illness and good'health.^® 

A person claims that the goods or money found 
in the possession of some thieves belong to. him*
He fails to produce the required evidence in support 
of his claim. He is, however, an honest and trust
worthy person who has never been accused of claiming 
for himself other people's possessions. He will be. 
made to state his claim on oath, whereafter the 
things claimed by him will be handed over to him. 
"Shis," says Abd Ydsuf, uis istihsdn. for it might 
probably not be possible for a person to produce 
evidence that the articles or money concerned 
belong to him, although the person himself is trust
worthy and not one of those who make claims upon 
things which do not belong to them".-1--1-9
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A person usurped a slave, then sold it to 
someone who, in turn, set him free. This was 
held to he permissible according to istihsctn; 
but Shaybdni, following Abu; Hanifah and Abd Ydsuf, 
held it to be impermissible on technical legal 
grounds.120

A group of people commits theft. Out of them 
one undertakes to carry the stolen articles. 
According to qiyas. .the hand of the person who 
is carrying the stolen articles, only his hand 
will be cut on charge of theft; whereas according 
"to istihsdn. the hand of each one of those 
thieves will be cut.121

A person says to his wife: “If you enter the
house, you are divorced", and he says so at a
time when his wife is present in the house.
According to qiyas. says Shaybdni, the presence
of the wife in the house at the time of his
making the statement amounts to the breach of
that person's oath; according to istihsdn.
however, breach of oath will occur only if the
woman re-enters the house after once having 

i  p pgone out of it.
These examples prove beyond doubt that the 

considerations, often designated as ra’y (say, by
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Sh&fi'i) continued to influence the Kufian doctrines.
The invention of a full-fledged technical term for this 
purpose shows an attempt to legitimise the authority, 
even if to a limited extent, of non-juristic considera
tions, by assimilating them in the jurisprudential theory 
itself. The same fact —  the formulation of the term 
istihsgn and its consideration as a source of doctrines —  
also implies that systematic legal reasoning had already 
become normal. Within the total structure of Islamic 
law, istihs&i played a role of minor significance at 
the period of time under our study as well as subsequently. 
It was used as a brake against carrying systematic reason
ing, or literalistic formalism too far, and against 
setting aside those material ethical considerations which 
are vitally linked with the supreme objective of Isl&m- 
man's "spiritual and mundane welfare.- For it is largely 
because of these considerations and objectives that the 
structure of Islamic law was erected, and they continued 
to influence Islamic law throughput its history.

IY

We have seen that one of the main problems which 
faced Islamic law from the beginning was that of applying 
certain given rules to an ever-increasing number of legal 
questions.123 jDhe earliest efforts in this connection
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produced a considerable number of legal doctrines which 
seem to be the first efforts to work out the legal 
implications of the authoritative rules (and with regard 
to these authoritative rules too there was less certainty 
than there came to be from the second century on) .**-24 
She bulk of the doctrines of Ibrahim as mentioned in

s.
AthAr A. Y . and Ath£r Sh. is typical of this stage in 
the development of Islamic legal doctrines.^^5

By the turn of the first century,•the tentative 
outlines of Islamic law had already been drawn in Kufa 
(as well as Medina). The accepted doctrines of that 
period represent, in general, elementary deductions from 
authoritative sources and are only rarely of an advanced 
technical legal nature. Secondary legal deductions and 
the consideration of technical legal details took place 
on a fairly impressive scale during the first half of 
the second century and subsequently. Abiding testimonies 
of this are available to us in the form of Tr. I and Tr. 
IX, which record the disagreements between AbH Hanifah 
and Xbn Abi layl£, and between Abu Hanifah and Awz&'i 
respectively. The questions discussed are generally 
related to law proper, using the term in its restricted 
sense, and usually concern their technical details.

There are several striking differences between the 
doctrines of Ibrahim and those of Ibn Abi layl£ and
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Abil Hanifah.. In addition to the differences mentioned 
above (i.e. relating to the relatively elementary 
character of the inferences drawn from authoritative 
sources in the early period), there seems to have been 
another difference which has had a major impact on the 
course of the development of Islamic legal doctrines 
as well as of Islamic legal theory. Ibrahim and other 
jurists upto his time were generally concerned with those 
legal questions which had actually arisen and they had, 
therefore, felt called upon by the pressure of practical 
problems to lay down appropriate doctrines relative to 
those actual problems. By the end of the first century 
a class of legal specialists had already come into 
existence, of whom IbrShrm is a brilliant example. As 
contrasted with his predecessors, the concern of IbrShim 
was not a few scattered legal questions considered in an 
ad hoc fashion; he.was rather concerned with the entire 
body of legal doctrines. She emerging class of legal 
specialists began to take a professional academic interest 
in legal questions. Hence the attitude of these specialists 
appears to be perceptibly different from that of the 
earlier aMis and muftis. Iheir innovation lay in a 
comprehensive and systematic treatment of legal questions —  
a deliberate activity directed towards evaluating legal 
questions from the Islamic standards. Previously, legal
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questions had "been considered, in the main, under the 
pressure of practical needs. (That pressure was now 
combined with professional academic interest. This 
seems to have gradually led more and more to pronounc
ing legal judgments on questions of a hypothetical nature.
Even as early as in the time of Ibrlhim, hypothetical*

questions seem to have been considered, though not 
frequently.126 In the generation of Abi Hanifah and 
Ibn Abi Layld such problems were considered much more 
frequently — so much so that the consideration of hypo
thetical questions seems to have become an integral part 
of a jurist's vocational activity. Abi Hanifah's doc
trines show a considerable advance in this direction, and 
there seems to be substance in the reports which charact
erize him for that, though with derogatory motives.127 
Even though this method was not unknown to the Medinese, 
it was used so consistently in Kufa as to have acquired 
the reputation of being characteristically Kufian or 
Iraqian.l^® This method, which had been developed to an 
impressive extent by Abi Hanifah, was further developed 
by Abi Ylsuf, and reacched its apex in Shaybani whose 
works, specially Jami* Saghir, Siyar Kabir, and Jami* 
Kabir (most particularly the last-mentioned work), 
testify to amazing juristic dexterity and subtlety, which 
found their expressions not only in the answers to
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highly complicated and subtle questions, but also in 
the questions themselves.

A comparative study of the questions considered 
by Ibrahim, Abd Hanifah,. Abd Ydsuf, and Shayb&ni will 
illustrate the ever-increasing consideration of hypo
thetical questions: increasing in range as well as

N •-

complexity and subtlety. Shis will become quite evident 
from studying the doctrines of Ibr§him, or of his contem
poraries mentioned in Athar A.Y. and Îthdr Sh.,etc.. 
with parallel sections in Tr. I, Tr. IX,' and Khard.j. and 
then further comparing, them with parallel chapters in 
Jdmi* Saghir and Jdmi' Kabir. The following examples 
have been picked at random merely for the purpose of 
illustrating this trend of development.

Zakah

With regard to the question whether zak&h on 
money which had been loaned out should be paid by the 
owner or the person who used this money, the early 
Kufian doctrine viz., that of Ibrdhim, was that it should 
be paid by the latter. 129 Abd. Hanifah disagreed with 
this view on the strength of a tradition from 'All 
according to which zakdh should be paid by the lender 
after the recovery of his money. 130 JLthdr Sh. also 
mentions through Abd Hanifah a tradition from 'Uthmdn
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according to which, if a person is in debt, and at the 
same time owns some property, he should pay zak£h on the 
difference "between his assets and liabilities.3-31

Apart .from recording these traditions (iith&r A.Y.. 
433> AthOr Sh., 290), Ir. I records the following 
significant question on which A M  Hanifah and Ibn Abi 
layld. had disagreed.

If a person has 1,000 dirhams with him, owes the 
same amount to some people, and at the same time some 
other people owe him 1,000 dirhams, is he liable to pay 
zak£h? Abu Hanifah was of the view that he need pay no 
zak£h till the recovery of the loa n . 3 - 3 3

In <J£mi* Saghir (pp. 23 f.) and JQmi' Kabire ******
(pp. 15-26), the few principles embodied in lfh.gr A.Y. 
and Ath&r Sh. form the point of departure for elabo
rating the rules relative to zaJcdh, following the method 
mentioned above viz., applying the accepted rules to a 
large number of hypothetically conceived questions.

She following examples will illustrate the method 
as well as indicate the extent and direction of the 
elaboration of legal doctrines.

A person has had 1,000 dirhams against another who 
had refused to pay for several years, whereafter the 
plaintiff established his claim by means of evidence.
She owner need not pay zalcgh for the period during which
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the debtor had refused to acknowledge the debt.^^
Jami* Kabir, (pp. 19 f.). A person has livestock 

and dirhams and dinars and merchandise, but is also in 
debt to others. If the dirhams, dinars and merchandise 
are all exhausted in the payment of the debt, then he 
will pay zakah on whatever is left after that.^5

A person has 5 camels, 30'cows and 40 grazing 
cattle and there is a debt of 1,000 [dirhams] against 
him and also in respect of those categories of live
stock which he owns. 'What will be the rule according 
to which he will pay zakah

A person has a claim of debt against a rich or 
a poor man and when the year comes to an end, the 
former makes hibah or sadaqah in favour of the latter. 
Does this absolve the former of zakfjh?-*-̂

A person purchases a slave-girl for the sake of 
trade, then changes his mind and decides to use her for 
his service. If he changes his mind once again and 
decides to use her for the purpose of trade, he is not 
obliged to pay zak§h until he sells the slave-girl after 
which the liability of zak£h will be on the price of the 
slave-girl as part of his property.

To take up another case, the accepted doctrine 
that 200 dirhams and 20 mithqSls of gold are the minimum 
for the payment of zak§h. A large number of questions
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relating to this principle was hypothetically raised 
to which an attempt was made to apply this rule.

A person has a jug the weight of which equals 
200 [dirhams] "but its value is 300 dirhams. According 
to qiy£s from the doctrine of Abd Hanifah and according • 
to the doctrine of Abd Ydsuf, he should pay 5 dirhams 
as zakdh [that is, on the basis of weight]. According

J
to Shayb&ni, he should pay for the extra value as well, 
[that is, the basis of reckoning should be the price].-̂-39

Pre-emption

Ithdr A.Y.,766 and Athar Sh..748. 749 suid 750 
show concern with two problems: (l) whether the neigh
bour was entitled to pre-emption or not; ̂-40 (2)
whether pre-emption was confined to immovable property, 
or did it apply to all kinds of property, movable as 
well as immovable .-1-41 These rules evidently constitute 
the first questions which had presumably arisen in regard 
to pre-emption when an attempt was made to apply the 
principle of pre-emption. Hence, it is not unlikely 
that Ibrahim and Shurayh should have expressed their 
views on these questions as our sources claim.

As compared with these elementary questions regard
ing pre-emption, Tr. I records divergent opinions of Abu 
Hanifah and Ibn Abi layld with regard to the following
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questions which, "broadly show the advance that was grad
ually made.

If a woman had "been given a portion of a house as 
her mahr, will pre-emption still apply to that portion of 
the house?142

A person "buys a piece of land and erects a build
ing on it whereafter pre-emption is claimed. Will this 
claim "be still entertained (i.e., despite the erection 
of a "building on that piece of land)

If a person "buys a piece of land or a house, how 
long is any claimant of pre-emption entitled to make such 
a claim (i.e., whether it lapses with the lack of exercise 
of that right immediately after having come to know of it, 
or does it remain valid for some time after that)?^^"

A person "becomes entitled to a house by pre-emption 
and pays the price for it to its buyer. In whom does the 
responsibility vest: the seller (i.e., the original owner) 
or the buyer?^45

If the orphan is entitled to pre-emption: can this 
right be exercised on his behalf by his wasi. or does he 
become entitled to it on attainment of majority?-*-^

What is the correct order of priorities in respect 
of the claimants of pre-emption: partners owning common
property, partners with shares in the same property which 
have already been divided, and the next-door neighbour?14?
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A person buys a house and mentions a higher price 
for it than he had actually paid,' wherefore the person 
entitled to pre-emption agrees not to exercise his right 
of pre-emption, hoes the claimant remain entitled to 
pre-emption because of the buyer’s mis-statement, or 
does he forfeit his right owing to his decision of not 
claiming that right, although this itself was the out
come of a false statement made by the buyer

Ihese questions were considered by Ibn Abi LaylA 
as well as Abu Hanifah. Abu Hanifah and his colleagues 
considered a large number of other questions which has 
been mentioned in J&ni* Saghir:

Hive persons purchase a house from some individual. 
Will- a person’s claim to pre-emption be entertained 
merely with respect to one fifth of the house, or will 
he be entitled to claim the entire house ?-**49

A person buys a piece of land and its palm-trees 
which have fruit on them. Will the claimant of pre
emption be entitled to all that, including its fruit?
And if the trees had no fruit at the time of sale, but 
bore fruit between the time of sale and the recognition 
of the claim of pre-emption, will his claim of pre
emption include the fruit as well: (l) in case the
buyer had not cut them, and (2) in case he had cut them?^® 

A person buys half of a house which was not already
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divided at the time of its purchase, and gets it divided 
after the purchase. Subsequently, a person's claim of 
pre-emption is granted. Will this person become the 
owner of that portion which had fallen to the share of 
the buyer, or will he have the right to choose between 
the two portions of the house?151

A person who has a ma’dhun slave (who is in debt), 
sells a house. Will his ma'dhun slave be entitled to 
pre-emption.1-*2

J&mi* Kabir, which embodies the doctrines of 
ShaybSnrt (with-occasional references to the doctrines 
of Abu Hanifah and Abu Yusuf), contains several dozens 
of questions relating to the problem of pre-emption and 
the motive seems to be to consider almost all conceiv
able questions which had arisen or which might arise in 
future in connection with pre-emption.1-*̂

Mudctrabah
c

AthSr A.Y.. 751. 732, 733 and Ith&r Sh..751. 752,
756 show consideration of the following problems:
(1) Whether mud£rabah on the basis of half or one-third
plus ten dirhams is permissible or not?1-*̂
(2) Whether wasi is entitled to invest the property
of the orphan in mud^rabah . or not?1-*-*
(3) A person who had with him some money as wadi' ah
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(deposit) in connection with wudA.r.'i'bnli, dioo with debt— i'   — “  7
against him. Will the three categories of claimants - 
the depositors, the partners, and the creditors he treat
ed on par, or will any one of these categories he treated 
preferentially?^*^

■ Ir. I, does not elaborate the problem very subst
antially and records only two questions: (l) A person
hands over some cloth to another to sell it with the sti
pulation that the profit would be divided on the basis 
of half and half; or grants him a piece of land for 
construction, whereafter it would be let out on rent and 
the rent would be divided equally. Is this transaction 
valid?^*^ (2) A person has some money in connection with 
mudarabah, vfhich he loans out to someone else without any 
positive or negative instruction from the owner. Is the 
partner who had money in his custody liable or not?***-̂

Jami* Saghir (pp. 130-33) and Jami* Kabir (pp. 337- 
46) record-;the opinions of Abu Hanifah, Abu Yusuf and* 
Shayb&ni on dozens of hypothetically conceived questions 
relating to mudarabah.

Aymttn

She contents of the chapter on ayman in Ithar A.Y. 
and 1th ar Sh. are restricted to the following questions:
(l) A person fasts in order to expiate for breach of
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oath (owing to non-availability of the means to expiate 
by means of feeding or clothing ten poor persons or by 
manumitting a slave, as laid down in the Qur’dn V. 89), 
and then before the required period of fasting [three 
days] is over, he comes to possess a slave whom he might 
manumit. Is he obliged to abandon his fasting and ex
piate in the aforementioned manner, or will the three- 
day.. fating be deemed enough for expiation?-*-59
(2) An attempt is made to fix the details about the 
various forms laid down in the Qur’dn (V. 89) for expia
tion of breach of oath.1^0
(3) Whether certain expressions can be reckoned as 
constituting oath or not, so that their breach would 
necessitate expiation?-^-3-
(4) Does the freeing of a mukdtab, or of n.mm walad or of
mudabbar fulfil the- reqtiirement of freeing a slave laid 
down in connection with expiation?^^
(5) Does taking .an oath tv/ice necessitate expiation 
twice, or only once?-*-̂
(6) Whether the addition of in shd* Alldh to oath 
releases a person from the responsibility of expiation 
if he commits the breach of that o a t h ? - 1- ^

(7) A person undertakes something 011 oath and dis
covers later that the undertaking was of a harmful nature. 
Should he abide by the undertaking or should he disregard
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it and mate expiation?1^

If these few questions are compared with, literally 
the hundreds of questions mentioned in Jcimi* Saghxr and 
J&ni* Kabir, it becomes evident that they were the result 
of trying to formulate doctrines covering all conceivable 
legal questions. Ehe fantastic extent to which this 
particular method was used by the Kufian jurists of the 
second century (particularly by Shayb&ni), surely points 
out that its original home was no other place but Kufa. 
Moreover, if a comparison of Kufian doctrines, elaborated 
by means of the application of the above-mentioned method, 
is made with the doctrines of the other contemporary 
centres of Islamic law such as Syria or Medina, it 
becomes still more obvious that this method had originated 
with, or that it had at least been mainly developed by, 
the Kufians. It is also not difficult to imagine that 
the elaboration of doctrines by this method would have 
helped to develop, refine and elaborate legal methodology 
in Kufa, for the application of this method is incon-- 
ceivable without considerable., juristic dexterity, which 
in turn is bound to be further developed and sharpened 
by the constant application of this method. Itirthermore, 
although this particular method was not adopted whole
heartedly by the other centres of Islamic law, it was 
impossible for them not to be influenced at all by this
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impressive pioneering work of the Kufians who, "by their 
tremendous elaboration of legal doctrines, provided a 
pattern and framework . for the elaboration of legal doct- 
rines in other centres of Islamic lav;. Shis becomes 
obvious if Muw., Mudawwanah and Umm are studied in com
parison with the works of Abu Yusuf and Shaybani.

V

"She development of technical legal thought", as 
Schacht has pointed out, "is an essential aspect of the 
history of early Muhammadan jurisprudence."166 Our study 
confirms, in respect of Kufa, the general conclusion of 
Schacht that "technical legal thought, as a rule, tended 
to become increasingly perfect from the beginnings of 
Muhammadan jurisprudence upto the time of Shafi'i"^-^ —  
the master architect of the classical Islamic legal 
theory whose work respresents at once the zenith of sys-. 
tematic legal reasoning and the most coherent and system
atic exposition of legal theory. Our investigations not 
only confirm these findings, but also establish that the 
technical legal thought of the Kufians was more highly 
developed than that of the Kedinese and other contemp-

1 £ Oorary centres of Islamic jurisprudence /
The development of technical legal thought in early 

Islamic law was a consequence of the gradual elaboration
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of legal theory and methodology and the striving after 
\ systematic consistency and coherence, which owed them

selves partly to inter-school polemics. It was also a 
result of the established Kufian tradition of elaborat
ing Islamic law by applying the established rules of 
Islamic law to a large number of actual as well as 
imaginary legal questions.-^9 This last presupposed a 
fairly advanced methodology and its actual, practice, in 
turn, further contributed to clarification and elabora
tion of legal methodology and also to the development 
and systematisation of technical legal thought.

The Kufian jtirists of the second century were in
heritors to a fairly large number of doctrines of the 
legal specialists of the previous century, particularly 
of those who had lived in the last decades of that 
century. Of these, Ibr&him is most important. A study 
of Ath&r A.Y. and Ath&r Sh. shows that "the opinions of, 
and traditions transmitted by Ibrahim occur mostly in 
the legal chapters proper, much less in those concerning 
ritual, and hardly at all in those devoted to purely 
religious, ethical, and edifying matters. On the other 
hand, there are very few references to Ibrahim in Tr. I 
which treats of rather technical details of law. ’'170 It 
can be inferred from this that technical details of law 
had as yet not been formulated in Ibrahim's time. This
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is evident from the fact that technical legal reasoning
of Ibr&him was quite restricted in range, and relatively
primitive in quality.3*71

In Ihn Abi layld" and Abd Hanifah, however, we
find a considerable amount of explicit technical legal
thought which is impressive both in its range and quality.
Tr. I, Tr. IX, and J ami * Saghir and Hu.i an embody, inter

• > •

alia, the technical legal thought of the ICufian lawyers 
of the second century. This means that in the second 
quarter of the second century, the Kufians had reached 
a much higher stage of development and refinement in 
respect of technical legal thought than is evidenced by 
Ibrihim's doctrines. It seems certain, therefore, that 
there was considerable legal activity in the generation 
■of Hamm&d —  that is, roughly the last decades of the 
first and the first two decades of the second century, 
and it is the doctrines of this generation which served 
as the raw material for the legal docti’ines of Ibn Abi 
layld and Abd Hanifah. It would also not be unjustified 
to assume that many a doctrine which is ascribed in the 
works available to us to these two jurists had not been 
formulated by them for the first time, that they had rather 
been formulated by their predecessors or contemporaries, 
which they merely endorsed. The ;reason for the attribu
tion of many of these doctrines to these two jurists is
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the fact that a fairly large proportion of legal doctrines 
of that period was not recorded,172 a which hinders
making any cut and dried assessment of the contribution of ' 
Hamm&d or of his contemporaries during this crucial stage 
of the development of Islamic law.173

■Ibn Ab£ I.ayldl74 (a. 148), was a Eofian judge and a 
contemporary of A M  Hanifah. His doctrines, which are 
authentically recorded in Tr. I, show an impressive amount 
of technical legal thought side by side with numerous 
imperfections. The doctrines of Ibn Abi Layld represent, 
to cite Schacht, "seemingly natural and practical common 
sense, and rough and ready decisions".175 practical
common-sense "often takes material, and particularly 
Islamic-ethical considerations into account. 6 Connected 
with these material considerations is Ibn Al£ layld's 
regard for actual practice, a tendency which was presumably 
reinforced by his holding the office of a judge .177 His 
doctrines also occasionally evidence "downright primitive 
features, both material and formal".178 mese features, 
as we know well, increasingly regressed in Islamic law 
subsequently. Side by side with these features, which he 
seems to have inherited from the past, is his formalism 
which constitutes, to borrow from Schacht, "fehe most 
persistent single feature of his legal thought".179 mese 
were the component elements of Ibn Ab£ Layld's legal
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thought. The progress in the development of legal thought 
achieved hy Ibn Abi Layld was quite striking, notwithstand
ing the prominence of certain primitive features which he 
had inherited from the past, as we just noted. His achieve
ment is evident from the fact that on a considerable number 
of questions his legal reasoning was of quite a high 
standard-1-8® so much so that on several questions he antici
pated ShSf±*£.^®l The degree of systematisation achieved 
by Ibn Abi layld is evident from the fact that, in the 
words of Schacht, the "cases of remarkable systematic 
consistency definitely outweigh those where the incon
sistency is obvious."l8^

The doctrines of Abd Hanifah, however, represent 
on the whole a much higher level of technical legal thought 
than that of his contemporaries, for example, Ibn Abi Layld 
and Awz^’£.l83 In Abft Hanifah too we find traces of many 
of those features which were prominent in the doctrines of 
Ibn Abi layld —  regard for practice,^8^ commonsense 
decisions and material considerations,'1'8'1 and primitive 
reasoning.-1-8^

These factors, however, have a much less influence 
on the doctrines of Abft Hanifah than on the doctrines of 
Ibn Abi layld. . Abft Hanifah was a speculative jurist rather 
than a judge, and hence he showed much less regard for 
administrative and judicial practices. The advance
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registered "by Abu Hanifah on Ibn Abi layld and Awz&'i 
aiid other contemporary jurists essentially lies in his 
relegating some of the considerations which featured pro
minently in the doctrines of the latter into the back
ground of insignificance, the foreground being occupied 
by the concern for systematic consistency. Again and 
again established practices were disregarded, consider
ations of administrative and judicial convenience were 
set aside, and even the demands of ethical considerations 
ignored by Abu IJanifah in favour of the dictates of syste
matic consistency. The following will illustrate thisr^ 

A person took illegal possession of a slave- 
girl, then sold her to someone else who manumit
ted her. She consideration in favour of freedom 
made Ibn Abi layld, consider manumission to be 
valid. In order to recompense the loss suffered 
by the original owner, however, he made the usur
per pay the price of the slave-girl. Abu Hanifah, 
followed by Abu Yusuf, considered the first act 
void on technical legal grounds, and consistent 
with this premise held all the subsequent acts 
to be void.3-88

A person purchased an article with the stipu
lation that the vendor would have option 
for one day. She article perished in the
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possession of the buyer and before the lapse of 
the period of the vendor’s option. Ibn Abi layld’s 
decision was seemingly just and reasonable, but it 
was refuted by Abd Hanifah's technical legal 
reasoning. He rigidly held to the formal position 
that since the contract of sale had been concluded, 
the article was, at the time of its perishing, the 
property of the buyer.188a

If the debtor hides himself away from the 
creditor till the latter reduces the amount due 
against the former on the condition that the former 
paid back part of what was due against him. Ibn 
Abi layld, moved by the consideration that the 
enforcement of the reduction of debt would be 
counter to material justice and harm the legitimate 
interests of the creditor, decided that this reduc
tion was legally void. Abft Hanifah, consistent 
with his doctrine that declarations had their legal 
effects, irrespective of the circumstances in which 
they were made,-*-8^ decided that the reduction was
valid.^ 0

The problem is whether the wasi of an orphan is 
entitled to invest the latter1s property in trade 
or in muddrabah transaction. Ibn Abi Layld, 
motivated by the consideration of protecting the
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interests of the orphan, considered these transactions 
valid only if they were in the interest of the 
orphan, not otherwise. On the contrary, Abd

not. If he had that right, he could invest it, 
irrespective of the profit or los3 that the

Regarding the identification of slaves by seals 
of - lead attached to their necks and of the official

doctrine was based on the recognition of both the 
practices, which were presumably well-established. 
Abd Hanifah totally declined to recognize the 
validity of these practices and adduced weighty 
technical legal arguments against them. The 
departure from practice was so radical and the 
consideration of judicial administration had been 
so grossly neglected in Abd Hanifah’s doctrine 
that Abd Ydsuf reverted to the doctrine of Ibn Abi

A person bought a piece of land and erected a 
building thereon, whereafter pre-emption was 
claimed (and the validity of the claim was recognized)#' 
How, in deference to the fact, that the buyer has

Hanifah*s approach was a purely legal one i.e., 
whether the wasi had the legal right to do so or

exercise of that right might lead to.^91

correspondence between fudges, Ibn Abi layld.1 s

Layld.3-92
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already spent his money and has erected the 
building, Ibn Abi laylA tried to arrive at a 
doctrine which would neither cause inconve
nience to the buyer, nor nullify the right of 
pre-emption. His doctrine, therefore; was 
that pre-emption would be enforced if the 
claimant paid not only the price at which the 
land had been sold, but also the value of the 
building. Abu Hanifah, followed by Abu Yusuf 
and Shayb&ni,?^'5 took a purely legal view of 
the matter. The basic question which they 
faced was whether the claim of pre-emption 
was valid or not. And once it was recognized 
to be valid (as even Ibn Abi LaylA did), they 
ruthlessly followed up the legal consequences
of this r e c o g n i t i o n . ^ 4

A person sells his share in a house without 
making it clear as to what portion of the house 
is owned by him. Ibn Abi Layld’s consideration 
in the formulation of his doctrine was practi
cal expediency and hence he permitted it in case 
the number of owners of the house was small (two 
or three), .but not so if the number was large.
Abu Hanifah's decision had a technical legal basis: 
whether the sale of an object was valid if its
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amount was not precisely determined? A M  Hanifah, 
consistent with his view that transactions were 
valid only if the quantity of the property was 
precisely kn o w n ,-*-95 held this transaction to be
void.1^

A slave is jointly owned hy two persons of 
whom one enters into mukatabah contract with the 
slave, without the approval of his partner, who 
subsequently expresses his disapproval of this 
contract before the mukdtab had paid any instal
ments of his mukdtabah contract. Ibn Abi I ay Id 
was moved by the consideration in favour of the 
freedom of the slave, which was combined by him 
with the concern to safeguard the right of the 
disapproving co-owner of the slave [secured by 
the doctrine that he would receive money propor
tionate to his share in the value of the slave]. 
Hence he declared the contract concluded by the 
partner to be valid, although he did not consider 
the manumission of the slave by the act of one of 
the two partners to be valid [for, in this case, 
the interests of the partner had not been duly 
secured], Abd Hanifah, followed by Abd Ydsuf, took 
a strictly legal view of the act and declared it 
to be void.1^
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In the same way as Abd £tanifah's legal thought was 
considerably more advanced than that of Ibn Abi layld, 
it was similarly more advanced than that of his Syrian 
contemporary, Awzd‘il98 and his younger Medinese contem
porary, M&Lik, who died about three decades after him. -̂99 

She Syrians as well as the Medinese admitted 
the practice of carrying back surplus meat and 
fodder from the battle-field, without making it 
part of the booty. Awzd'i, moved by ethical consi
derations, expressed the view that if a person.sold 
that before the distribution of the booty, he should 
put the money in the bootyj and if he sold that 
after the booty had been distributed, he should 
distribute it as charity. Abd Hanifah, followed 
by Abd Ydsuf, rejected this inconsistent position.
The main question before them was: is it permissible
to carry surplus food home? Prom a strictly formal 
point of view this was not permissible,:.‘for the 
surplus after consumption on the battle-field was 
part of the booty.

If a private raider carried out an expedition 
in the enemy territory, what should be done with 
the booty that he might capture? Awz&'i considered 
this to be primarily an administrative problem and 
hence decided that the ruler had the option either

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

to punish the raider and deprive him of the 
booty altogether, or to excuse him and deduct 
one-fifth of it [which is the rule with regard 
to hooty], thus leaving the rest of it for 
the raider. Abu Hanifah, judging on technical 
legal grounds, considered this case to he 
divergent from the case of hooty.20-L

Hence, Schacht's conclusion that "Abu Hanifa'
[sic] played the role of a theoretical systematiser who 
achieved a considerable progress in technical legal 
thought,"202 is quite accurate. Ahu Hanifah is indeed 
an important landmark in the early history of Islamic 
law insofar as he had reached the highest level of tech
nical legal thought that had heen achieved upto his time 
so much so that "in his doctrine systematic consistency 
has become normal".20  ̂ He represents the shift in em
phasis from the material considerations, which were still 
prevalent in his time, to the technical and formal quali
ties of legal thought.20^ In trying to achieve systematic 
consistency, Abu Hanifah shows, on many occasions, a 
ruthless disregard of material considerations such as 
administrative convenience, established practice, etc.
Abu Yusuf's main role, as we shall see, was to re-accom- 
modate some of these considerations. But Ahu Hanifah 
had given Islamic law such a formal orientation that
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•their accommodation was possible only by a fusion of

Abu Yusuf' s contribution to the development of 
technical legal thought lay primarily, as we have 
remarked above, in restricting technical legal thought 
by material considerations, and thereby partly restoring 
its old practical orientation. Abd Yusuf, as we know, 
was a judge. He could not, therefore, ignore the prac
tical problems of judicial administration, the importance 
of established practice, and the realities of day-to-day 
living. He had, therefore, a moderating influence on 
the Eufian doctrines. His doctrine was not, however, 
in any radical manner different from that of his master 
which is in fact pre-supposed in his own doctrine. His 
contribution was, therefore, in the nature of effecting 
slight modifications and improvements which were 
generally designed to bring legal doctrines closer to 
the realities of practical life and judicial administra
tion.

material and technical legal elements.2^

Tr. I, 17. Abu Yusuf reverts to a seemingly 
just and natural solution of Ibn Abi layld.^®^ /

Ibid., 21. Abu Yusuf reverts to a convenient,
but systematically inconsistent doctrine of Ibn 
Ab£ layld. .

Ibid., 23. A person declared bankrupt by the
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judge, according to Abu Hanifah, was still 
entitled to carry on monetary transactions 
such as sale, purchase, manumission, gift, 
and charity. Ibn Abi Layld, obviously moved 
by regard for the legitimate interests of 
the creditor, considered all these transac
tions to be void. Abd Ydsuf followed the 
doctrine of his master but effected a modi
fication which was inspired by the ethical 
consideration, in favour of freedom. His 
doctrine was that all transactions, except 
manumission, are void.

Ibid., 28. Abu Hanifah1s doctrine is 
technically more satisfactory, but less 
practicable. Abd Ydsuf returns to the 
doctrine of Ibn Abi layld.

Ibid., 32. Abu Hanifah is systematically 
consistent, while Ibn Abi layld's doctrine 
takes into consideration the dictates of 
practical expediency. Abd Ydsuf, by accom
modating the practical consideration in his 
doctrine which pre-supposes technical legal 
thought, brings about a fusion of the two 
strands.

Ibid., 54. Regarding compromise concluded.
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under duress Abu Hanifah takes a ruthlessly
formal attitude, which, reflects a neglect of 
practical realities. Abu Yusuf, while follow
ing the doctrine Abu Hanifah in its essentials,

thus considers void the compromise which was 
concluded on the point of the sword, hut not 
otherwise.

Ibid., 60. Abu Yusuf reverts to Ibn Ab£ 
Layla’s doctrine which gives greater consi
deration to practice and expediency, as 
against Abu Hanifah1 s doctrine which seems 
to be technically sound, but perhaps practi
cally inconvenient.

Ibid.. 107 and 110. Abu Yusuf takes Judicial 
practice into consideration which had been 
ignored by Abu Hanifah, and hence reverts to 
the doctrines of Ibn Abi Layld.^^

Ibid., 228. Divergence in the evidence 
of two witnesses, according to Abu Hanifah, 
made the evidence void. Ibn Abi DaylA adopted 
a more reasonable and expedient doctrine, 
which was also in keeping with the dictates 
of judicial administration, and Abu Yusuf 
followed him.

takes these realities into consideration and
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A-fc times, Abu Yusuf's technical legal reasoning 

represented an improvement on the legal thought of Abu 
Hanifah,2®® but such instances are not many. Moreover, 
it is partly offset, as Schacht has pointed out, "by 
cases where Abd Yusuf's legal thought appears weafc and 
superficial".2®9

In the same way as Abu Yusuf's doctrine pre
supposes the doctrine of Abu Hanifah, so does the doct
rine of Shaybdni pre-suppose that of Abd Ydsuf. It is 
significant that in a vast majority of questions on which 
Abd Ydsuf had diverged from the doctrine of Abu Hanifah, 
Shaybdni followed the doctrine of Abd Yusuf .2‘L® His use 
of istihs£n. almost as frequently as that of Abd Ydsuf, 
reflects the accommodation of practical considerations.211 
Erom the viewpoint of technical legal thought, however, 
the level achieved by Shaybani is perceptibly higher than 
that of both Abd Hanifah and Abd Ydsuf. This is evident 
from the improvements and refinements introduced by him 
in the doctrines of his predecessors,212 as well as from 
the elaboration of legal doctrines on a tremendous scale 
which he carried out —  an enterprise in which he remained 
at a level of technical legal thought theretofore un
attained by anyone else.21-* At times Shaybdni reverted 
to the doctrine of Abu Hanifah as against that of Abu 
Ydsuf, generally because Abd Hanifah's doctrine was
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sounder from the technical legal point of view.^14 rpiw 
hest evidence of the greatness of the technical legal 
thought of Shaybdni is a comparison of his doctrines 
with those of his Medinese contemporaries (particularly 
M&lik), which "brings him out almost invariably as the 
superior,2*^ and with the doctrines of Shcif i' x2"*-8 whose 
technical reasoning seems to "be generally of a higher 
standard than of Shayb&nx. Sometimes, though not often, 
however, Shaybanx's legal thought approximates the 
standard of Shafi'x: at times, he anticipates him;2̂
and sometimes, though rarely, he even surpasses him.2"1,8

VI

It would be evident from the above that Kufa 
remained the centre of intense juristic activity of a 
high standard throughout the second century. She record 
of the doctrines of this period which has come down to 
us testifies to the superiority of the Kufian jurists 
from the viewpoint of technical legal thought over those 
of all other centres of Islamic law.

We have already seen that Abu Han£fah's technical 
legal thought was more developed than that of his Syrian 
contemporary, .Awzli'i.2̂  same is confirmed by a
comparison between the doctrines of Abu Hanxfah and the 
Medinese jurists recorded by ShaybSni in his Hu.ia.j»
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■Although, the doctrines of Abu IJanifah have been recorded, 
in general, without reproducing his own arguments in 
support of those doctrines, they generally represent a 
higher standard of technical legal thought than that of 
M&lik.^® What has been said of Abu Hanifah can be said 
even more vehemently of ShaybShi. A comparison of his 
technical legal thought with that of Malik conclusively 
proves the superiority of Shayb^ni over his Medinese 
contemporary, and over the Medinese school as a whole.

A person's property which had been loaned 
out to someone was received back by its owner 
after several years.

Abu Hanifah, and the Kufian school along with 
him, held the view that [the ownership of the 
property being the efficient cause of zak&hl 
the owner was liable to pay zak£h for the entire 
period. She Medinese jurists took into considera
tion the fact that the propertj’- had not been in 
the use of the owner, and were, therefore, of the 
opinion that the owner should pay zakah for the 
period of one year only.

Shaybani easily shows the untenability of the 
Medinese position by pointing out that either the 
loaned money was liable to zak£h. or it was not; 
and that in both cases there could be no question

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

34-3
of paying it for a period of one year. Either
the person was not obliged to pay zak§h at all,
or he was obliged to pay for the entire period.

Is a person obliged to pay sadaqat al-fitr on
• • •

behalf of his wife and servants as well? Abti
Hanifah as well as his school was of the view •
that he was obliged to pay only on his own behalf 
and that of his minor children and slaves who 
were not meant for trade. As for his major 
children and wife, they were obliged to pay it 
themselves if they owned sufficient property, 
otherwise not. She Medinese doctrine, on the 
contrary, was that a person was obliged to pay on 
behalf of his wife, and that of one of the slaves 
of his wife, but not on behalf of all her slaves.

Shayb&ni’s arguments in refutation of the 
Medinese doctrine show a markedly higher degree 
of technical thought. Hirst, that the wife being 
a major, was bound by the same rules by which 
all Muslims were bound in respect of zak£h in 
their properties. In the same way as it was the 
wife herself who was liable to pay zak£h on 
behalf of her property, likewise she was liable 
to pay sadaqat al-fitr on behalf of herself.
Hence, if a person had sufficient property which
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made him liable to pay zakah on his property,
he was also liable to pay sadaqat al-fitr; and

• •

in the same way as a person was obliged to pay
zakah on his own behalf [and not on behalf of
his wife], so was the case in regard to sadaqat
al-fitr. Secondly, a person's financial obli-
gations towards people were to be distinguished
from the obligation of paying zak£t al-fitr.
For, the former related to mundane life so that
neglecting the discharge of such obligations
(say, towards a minor child or wife) might lead
to ruination. As for sadaqah. it was a means of
currying the favour (taqarrub) of God. Hence,
sadaqat al-fitr was obligatory on those who had 
• •

property and were liable to pay zak£h. and on 
.... 222

Concerning the limit of the validity of 
tayammum, Abu Hanifah was of the opinion that 
it was the same as in.the case of wudu’. while

"■■■■r  1 7

the Medinese were of the view that a fresh 
tayammum should be performed for each ritual 
prayer.

The Medinese argued that if one intends to 
pray one is obliged (as laid down in the Quranic 
verses IV. 42, and V. 6) to seek water for 
ablution and should perform tayammum in case
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water is not available. The Kufian doctrine is
not only more logical but the arguments adduced
by Shayb&nx show a much higher level of reasoning.
The argument runs as follows: What nullifies
tayammum is not lack of success in the search for
water, but either the availability of water or
hadth (i.e. breach of wudd’) whereafter it is 
• •

not permissible to pray without having performed 
wudd’ [or without having renewed tayammum!.
Suppose a person wants to perform supererogatory 
prayers, and owing to non-availability of water, 
makes tayammum and performs two rak*ahs: should
he renew the tayammum if he wants to pray another 
two rak'ahs [the wudd’ having been nullified by 
the first prayer]? The Medinese had justified 
their doctrine by distinguishing between obligatory 
and supererogatory prayers which ShaybSni shows, 
by citing a number of relevant cases, is false.22^

A man performed tayammum because of non-avail
ability of water and entered into the prayer where
after someone brought water for wudu* while the 
person concerned was still in the state of prayer. 
Abd Hanifah was of the opinion that he should break 
away from the prayer and make wudu’, while the 
Medinese were of the opinion that he might continue
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his prayer. Shaybani argued by pointing out
that tayammum was a substitute for wudu*, and
hence if water was available, the matter reverted

224.to the original injunction, viz., wudu*.
9

The Medinese were of the opinion that a
person was not permitted to marry if he was in
the state of ihrsan Tfor sexual intercourse is ■ *
prohibited in the state of ihrdml. Abu Hanxfah 
sharply distinguished between concluding the 
contract of marriage and the acts which this \ 
contract validates such as kissing, sexual 
intercourse, etc., and pointed out that it is 
these last which he ought to abstain from.
ShaybSni adduced a persuasive analogical argu
ment which shows a high degree of techincal 
legal reasoning.22^

A woman is forcibly subjected by her husband 
to sexual intercourse in her state of ihram.

"5̂ "

The Medinese, who did not distinguish as sharply 
between religious-ethical and legal aspects of 
acts as the ICufians did, did not consider that 
woman to be liable to expiation. Their opinion 
was based on the consideration that since the 
act had been committed against the will of the 
wife, she had committed no sin (and hence there 
was no question of expiation). Abu Hanifah1s
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doctrine viz., that she was obliged to make expia
tion was sound from a technical legal point of 
view. • Citing the case of homicide with and with
out deliberate intent, he pointed out that even 
though the two acts were not the same from the 
view-point of sinfulness, expiation was obliga
tory, nevertheless, in both the cases. ShaybSni 
pursued this line of reasoning still further 
and adduced impressive analogical arguments.
He considered this case to be analogous to the 
case of the person who kails an animal by 
mistake while he is in the state of ihr&m. Such 
a person will be required to make expiation, . 
Shayb§nr points out, even though he has not 
sinned.

A sells a slave to B on deferred payment (of 
100 dinars). A approaches B with the proposal 
that he would pay B 10 dinars if B agrees to 
cancel the sale in which event A would also excuse 
him from the payment of the 100 dinars due against 
him. Or B approaches A with the proposal that A 
should cancel the contract in which even B would 
pay A 10 dinars either immediately or at a date 
later than that fixed for the payment of the price 
of the slave.
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The Medinese were of the view that any 
cancellation with addition to the price from 
the buyer's side was invalid, but there was . . 
nothing objectionable if the addition was 
made by the seller.

The. Kufians took a position which was 
supported by a sound technical legal consi
deration. Elaborating the Kufian argument 
Shayb§ni pointed out that the distinction 
between addition from the buyer's side as 
against that from the seller's side was purely 
a r b i t r a r y . T h e  transaction envisaged could, 
of necessity, either be considered an annulment 
of the original contract of sale, or the con
clusion of- a new contract. If the former was 
the case, any addition was void. And if the 
latter was the case, it would amount to the 
sale of an article not in the seller's possession 
(bay* met la yaqbid) [which is. not permitted]. In 
both the cases, the distinction between addition 
from one party as against the other has no 
sound basis.^28

A person buys an orchard the fruits of which 
have begun to blossom and he takes possession of it. 
Then some calamity befalls and destroys all or
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part of the produce.
The Medinese [obviously out of sympathy for 

the afflicted buyer], held the view that the 
seller should return to him upto one third of 
the price in order to compensate for his loss.

Abi Hanifah, and the Kufian school as such, 
disregarded this consideration of compassion in 
favour of a doctrine which, from the technical 
legal point of view, appears to be consistent 
and reasonable. Abi Hanifah’s reasoning was 
that once the buyer had taken possession of the 
merchandise, it became his property and any loss 
thereafter was a loss of his property and nobody 
else’s.

Shaybctni particularly attacked the fixation 
of one third by the Medinese as arbitrary. He 
considered this unjustified because it was not 
supported by any sunnah or athar. Why should 
someone ..else not increase the limit of damage, 
which the buyer is liable to compensate , for, to 
half?229

Abi Hanifah was of the opinion that if a man 
sold his orchard he could stipulate an exception 
of such a determinate (ma’rlf) amount as l/3 or 
l/4, etc., but if the amount excepted was indeter
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minate (ma.jhfll), such, as three palm-trees (without 
specifying those trees), this rendered the sale 
invalid. (f&sid) . The hasis of the doctrine was 
the determinateness or otherwise of the amount 
excepted'.

The seller, according to the Medinese, could 
make exception for any amount upto one third hut 
not more.

Shaybdni again attacks the Medinese for their
230arbitrary fixation of one third, for in his 

view this was not based on any athar from the 
Prophet or from any of his Companions. ’’But if 
you make this distinction between two things which 
can not be treated as distinct on the basis ofA
your ra’y11, said Shaybdni, *'it cannot be 
accepted". ̂31

A person buys a sword, etc., which has silver 
in it and pays for it in dirhams. Abd Hanifah 
was of the view that if the silver in the sword 
was less in weight than the weight of the dirhams, 
the sale was valid; but it was invalid if the 
silver in the sword weighed the same or more than 
the weight of the dirhams.

If the dirhams weighed more than the silver 
in the sword the transaction would be valid, for
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it was valid to receive dirhams against the same 
amount of silver in the sword, and the dirhams 
in excess of the quantity of the silver in the 
sword would he exchanged against the sword itself. 
(The Kufians were also of the view that if the 
amount of silver in the sword was not precisely 
known, the transaction would he invalid.

She Medinese we re of the view that if the value 
of the sword was two third, while that of the silver 
in it was one third, the sale was valid.

It is ohvious that the Kufian school combined 
• in this case ' an ethical consideration of material 
justice with technical legal reasoning.

A person gives defective dirhams to another on 
promise of deferred payment and receives dirhams 
which are of full weight so that he receives in 
return more silver than he paid.

She Medinese held this to be valid, while the 
Kufians did not. Shayb&ni pursuasively estab
lishes the point that this is nothing but ribd.
His argument is: Suppose a man has given someone
what amounts (in terms of the weight of silver) 
to one dirham less than 100, and then receives 
100 dirhams. How can one justify this addition 
of one dirham? lid he not receive something in
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excess pf the amount of silver he had lent 
out to the other person? If it is not permis
sible for the creditor to receive hundred 
dirhams in return: for ninety-nine, is there 
any basis for supposing that the transaction 
in question is different from that?^^

A person sells to someone a lot without 
excepting anything and the buyer pays the 
price for it. L.a.teron the seller decides 
to buy a part of it.

Abu Hanifah was of the opinion that if the 
buyer had not taken possession of it, he might 
not buy any quantity, whether big or small; 
but if the buyer had taken possession of it, 
he could buy any quantity of it that he wanted 
to buy.

She Medinese thought that he could buy 
upto the maximum of one-third of the lot, but 
not more.

Shaybani attacked the Medinese for their 
arbitrary exception of one-third and claimed 
that this exception was not supported by any 
athar from the Prophet or from his Companions.
She only thing that could be adduced in support 
of this exception was the doctrine of an al-
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Saghir b. 'Abd ALlSb., who was once the governor 
of Medina and owing to whose practice M&lik was 
persuaded to abandon his previous doctrine. 
ShaybSni adds: 11 It is not proper to abandon 
what conforms to the Qur’an and the sunnah 
-in these involved (mukhtalitah) matters and 
follow [the doctrine of] al-Sagliir b. 'Abd All&h 
or those who are [even] inferior to him".^34

With"..regard to exchange of olives against
olive oil, Abtt Hanifah was of the opinion
that it is permissible only if it is known
for sure that there is less oil in the olives
than the amount of oil that will be received 

235in exchange.
It is significant that Shayb&ni supports 

this ethical consideration by a technical 
legal argument, which shows the merging of 
the two.

Ihe Medinese believed that the seller and 
they buyer had option in respect of sale until 
they separated. They supported it by a tradi
tion from 'Abd AllSh b. ‘U m a r . ^57 After 
citing this tradition, however, M§lik adds:
"]?or this we have no fixed limit and no estab
lished practice".^38 <£h.e Kufians, however,

HP»I .. ... ... . —.11 ........... ______________________
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interpreted the tradition concerned in quite 
a different manner.^39 in their view the 
traditions on option meant that option was 
permitted hut only if it had been specifically 
stipulated in the sale-contract: As for a
sale-transaction in which option was not 
stipulated, there was no question of option 
at all and the transaction was considered to 
become operative immediately, a doctrine 
which was supported by reference to tradi
tions from ’Umar and S h u r a y h . 2 4 0

Hu.ia.j. pp. 249 f. Abu Hanifah was of the 
opinion that it was not permitted to borrow 
animals, for they could neither be weighed 
nor counted in the manner money or eggs, etc., 
[i.e., those articles all units of which are 
of equal value] are counted. Ihere were 
things which could not be subjected to weight, 
measurement, and even reckoning in the same 
way as articles such as eggs, etc., were, 
each unit of them being of equal value. Hence, 
it was not permitted that animals, cloth, 
utensils, etc., should be made objects of 
loan [i.e., with the stipulation that an 
animal would be returned in lieu of the
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animal "borrowed, etc.].
She Medinese, on the contrary, considered 

such transactions to "be permitted if the 
quality of the articles was specified and 
the debtor was obliged to pay the article 
of the same quality. She Medinese, however, 
made an exception with regard to slave-girls 
for fear that the debtor might take more 
liberty with her than permissible.

Shaybinr points out several inconsistencies 
in the Medinese doctrine:

(1) [legally speaking], there is no dif
ference between male and female slaves.

(2) If the. Medinese fear sexual inter
course between the debtor and the slave-girl, 
this is contrary to their own doctrine, viz. 
that the buyer of a slave-girl may return 
her to the seller for any defect subsequently 
discovered in her, even after he had had 
sexual intercourse with her.

(3) Ihe Medinese also held that if a person 
usurps a slave or camel, etc., and it perishes, 
he is liable to its value reckoned on the 
basis of its value on the day when he took 
possession of it. This was contrary to the
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doctrine in question which should have required 
that the usurper should he forced to return a 
slave or camel of the same quality, rather 
than to pay the value of the slave or the 
camel in terms of money.

It is also significant that possibly since the 
Kufians belonged to an area with greater commercial acti
vity they were inclined to take a permissive attitude 
towards a number of transactions which the Medinese dis
approved of for fear that they might lead to involvement 
in prohibitions, e.g., rib£, and justified this by tech
nical legal reasoning. Che Kufians disapproved of the 
excessively precautionary attitude of the Medinese, which 
was likely to stand in the way of commercial activity. 
What is significant is the ability of the Kufians to 
support their doctrines by cogent and sharp-sighted 
technical legal arguments:

A person exchanges dirhams against dinars.
After the exchange has been concluded, the 
person discovers that a few dirhams were 
counterfeit. Abu Hanifah was of the opinion 
that if the defect was that the silver in 
those dirhams was of an inferior quality, 
those dirhams should be replaced by others 
with silver of the required quality. But if

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

357
tile dirham coins were made of spurious silver 
or of lead, these dirhams should be deducted 
from the contract of exchange and adjustment 
made in accordance with the rate of exchange 
between dirhams and dinars. But the exchange 
itself would be held valid in respect of the 
remaining amount.

She Medinese, on the other hand, considered 
the transaction v o i d . 241

Two persons exchange dinSr against dinar 
so that the weight of gold with one party 
is slightly in excess of gold in the posses
sion of the other party. Abu Hanifah was 
of the view that the slight excess of one 
party’s gold could be paid for by the other 
person in dirhams.242

The Medinese disapproved of this doctrine, 
considering it to be a means leading to rib£.

Shayb^ni: "How is that a means to ribS?”
Medinese: ”If it is permitted to buy this
slight surplus according to its value once, 
it will be permissible to do so over and 
over again.” Shayb&ni: "And what is wrong
if he buys the slight surplus according to 
its value over and over again? All this is
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permitted. What the Prophet has prohibited 
is the taking of excess when gold is exchanged 
for gold, but if there is anything extra in 
the possession of one of the two parties and 
the other party pays for it by means of some
thing else than gold, then what is wrong with 
it? [What has happened in this case is that] 
some people have fled from har£m to halal. 
and if you pronounce against this transaction 
on the basis of conjectures (tawahhum) then 
[it should be known that] merely conjectures 
may not invalidate things

A person buys wheat on deferred payment 
and takes possession of it. What is the 
legal judgment in respect of the following 
two cases if they arise from the above trans
action? (i) If the buyer exchanges wheat 
against dates from the same party, before 
that party has received the dinars which 
were due against the other party, (ii) If 
the original seller buys dates from someone 
else than the original buyer before he has 
received payment from him in dinars and 
transfers the claims against himself to 
the original buyer.
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With, regard to case (i), Shayb£nx points 
out that it does not fail under any of the 
possible categories of -prohibition viz.. 
gharar. (uncertainty), and exchange of debt 
against debt. "And if they say," says 
Shaybani, "that it amounts to the exchange 
of wheat against dates, then there is nothing 
objectionable about it." *

With regard to case (ii), the Jledinese, 
as opposed to the Kufians, considered it to 
be permissible. Shayb&ni repeated Ab-u Hanxfah's 
argument for considering this to be invalid 
viz., that debt introduced the element of 
gharar in the transaction, for it was not 
certain that the debt would actually be
realized.2^

A man concludes a contract of sale with 
regard to foodstuffs on the stipulation of 
deferred delivery. At the stipulated time, 
however, the seller is able to deliver only 
a part of the promised quantity. Abu Hanifah 
was of the opinion that the transaction could 
be regarded as valid upto the extent of the 
quantity that was available, and should be 
deemed as cancelled for the rest and the
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price proportionate to the quantity cancelled 
should he returned to the "buyer.

The Medinese disapproved of this trans
action and considered it to he similar to 
the prohibited transaction designated as 
"hay* wa salaf11. and they argued that even 
if this transaction did not fall under that 
category directly, it was a means to that 

• kind of transaction.
ShaybSnft: nThis is not a means to any

thing and your invalidation of the sale 
transactions and mutual agreements between 
people is merely on the basis of conjectures 
although 'Umar b. al-Khatt&b has said that 
agreements between people are permitted 
except those which turn halal into har£m
and har&m into halal.11 (Hu.iari, p p . 217 f.).

• • •

One aspect of the development of technical legal 
thought was to make distinction between the religious 
quality and purely legal effects of acts. This aspect 
of the development of Islamic ffiqh led to the formulation 
of two different scales of evaluation —  the religious 
and the legal. The five well-known categories of the 
religious scale: were: obligatory, recommended, indif
ferent, prohibited and disapproved. Side by side, how-
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ever, there developed another, an almost purely legal
scale of evaluation, which was concerned not with the
religious quality of an action, "but with merely its legal
effects. This, in the classical ffiah. comprises the
following categories: (l) Sahih, valid if "both its
nature (asl) and its circumstances (wasf) correspond
with the law; (2) maJcruh, reprehensible, disapproved,
if iisasl corresponds with the law "but something forbid-
den is connected with it; (3) fasid. defective, if its
asl corresponds with the law but not its wasf; (4) bdtil, 

* • •

invalid, null and void.^45
The Eufians played a significant role in making 

this distinction sharp, as will be obvious from the fol
lowing examples:

If a husband coerces his wife into cohabi
tation in the state of ihr^m. does this obligate 
expiation on the part of the wife? The Medinese, 
whose distinction between the religious and the 
purely legal aspects was not as keen, did not 
think that the wife was obliged to expiate, for 
she had not committed any sin. The Kufian 
doctrine, on the contrary, was that it was 
obligatory; The principle which they enun
ciated in this connection was significant: 
that expiation was not inalienably connected
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with the notion of sin. There were pertain 
actions which were not sinful, they argued, . 
and yet entailed compensatory'obligations.
For instance, the person who committed homi
cide by mistake, did not commit a sin, and 
yet he was obliged to pay blood-money. In 
the same way, if a muhrim killed some animal 
by mistake, he was not a sinner but was obliged 
to expiate, nevertheless.2^  ^

It was reported that the Prophet had inst
ructed people to give away not more than a 
third of their property in charity. It was 
obvious that any person who gave away the 
whole of his property in charity would be 
going against this instruction of the Prophet. 
The question, therefore, was whether such a 
decision was legally operative or not. The 
Medinese considered that the maximum limit of 
legal validity in respect of donation for 
charitable purposes was one-third of one's 
property. The Kufians, owing to their clearer 
distinction between the religious-raoral and 
purely legal aspects of acts, disagreed with 
this view. They considered the action in 
question to be analogous to the pronunciation
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of repudiation or of zihctr. Both, these were 
reprehensible from the religious viewpoint, 
and yet they had their legal effects.2^

Ehus, there can he no doubt that the technical 
legal thought, even as the legal theory of the Eufian 
jurists, was better developed than that of the Syrians 
and the Me dine se, and in many significant ways, it anti
cipated Shafi'i. It represented an intermediary stage 
between the other ancient schools and Sh&fi'i, who 
further improved and refined the Eufian technical legal 
thought. Despite ShSfi'i's denunciation of the Eufian 
jurists, his technical legal thought was closer to the 
legal thought of the Eufian jurists than of the jurists 
of other centres.2^
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CONCLUSION

Our account in the foregoing pages of the devel
opment of Piqh in Kufa (which is vitally linked with its 
over-all development), is perceptibly different from that 
accepted to he true by the majority of the present-day 
Orientalist scholars. The main reason for this differ
ence is our disagreement with some of the hypotheses with 
which the Orientalist scholars proceed and the assump
tions which underlie their method of inquiry.

What is of basic importance in this connection is 
the question of the outlook and attitude of the Prophet 
vis-^—vis legal matters. She generally accepted assump
tion in Western scholarship about the Prophet is that he 
had only a peripheral interest, if at all, in legal 
matters. We have established, on the basis of Quranic 
legislation and some of the incontrovertibly authentic 
incidents of the life of the Prophet, that this assump
tion is invalid. On the contrary, we have shown that 
even though the basic concerns of the Prophet were reli
gious and moral, they do not detract from the fact that 
he took a positive interest in legal matters and that 
his religious and ethical concerns provided him with a 
frame of reference to judge legal questions. This seems

365
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to be related to the Prophet's desire to "build up the 
proper institutional framework within which his religious 
and moral ideals could prosper. Significant in this 
connection is the fact, as we have shown, that the Muslim 
judicial organisation had come into being in the Prophet's 
own. life-time. She establishment of the judicial organ
isation is, on the one hand, an index of the Prophet's 
attitude to legal matters. On the other hand, this devel
opment makes it probable that many more legal problems 
would have been faced by the first generation of Muslims 
than is generally imagined. In fact, this provides a 
substantial ground for concluding that a good many legal 
questions would have been encountered by the Prophet 
himself and by his Companions,-.as the classical Islamic 
sources claim. The lack of recognition of this fact 
seriously distorts the'whole approach to an historical 
investigation of the development of Islamic law. In 
fact it assumes or creates a gap which does not fit in 
with the over-all picture of the history of Islamic law.

Ihus" we start from pre-suppositions which are 
quite different from those of the Orientalist scholars.
Por their h -priori denial of all the rulings of the Prophet 
on legal questions as later formulations has no solid 
basis.

Moreover, our investigations show that neither
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in. the earliest period, nor subsequently, was law con
sidered to be outside the jurisdiction of religion. On 
the, contrary, the idea that religion is vitally relevant 
to legal matters seems to underlie the Quranic legisla
tion and was a corollary of the fundamental revolution 
that the Prophet had brought about —  the establishment 
of the authority of revelation. Phis conclusion is 
further corroborated by the fact that the discussion of 
legal questions remained centred on those question which 
are related to, or had been stimulated by, the Quranic 
legal prescriptions. In this connection special atten
tion has been paid to investigating whether the concept 
of the sunnah of the Prophet existed in the earliest 
period of Isleim or was it a later development, as some 
Orientalist scholars claim. Our own conclusion is that 
the concept goes back to the earliest period of Isl&m 
and any other conclusion is untenable on k -priori as 
well as k -postriori grounds.

The legal speculation of the early generations 
was motivated by the desire to practise the teachings 
of the Prophet, a desire which naturally enough led to 
the question: what are the teachings of the Prophet?
It is by trying to find out and apply these teachings 
to the problems which arose in their lives that the 
legal̂ - doctrines came into being.
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In the relatively early period, although, there 
was a body of legal rules, however, there was scarcely 
any legal science.

The reason was that at this stage attention was 
directed to 'specific- legal questions which were consi
dered more or less in an ad hoc fashion. During the 
last decades of the first century, however, a class of 
specialists arose. These people were concerned with 
the entire body of laws, rather than merely with speci
fic legal questions. It is this development which paved 
the ground for the development of a legal science and 
for its attendant results— the clear formulation of a 
legal theory, the elaboration of positive doctrines in 
a systematic fa,shion, and the development and refinement 
of technical legal thought.

Ibrahim al-hakha‘i is a good example of this new 
class of specialists. A study of his doctrines —  which 
have reached us in an authentic manner —  testifies to 
the authority of the precepts and practices of the Pro
phet, even as in the period before him. Moreover, it 
shows the importance attached to the precepts and prac
tices of the Companions. Furthermore, it appears that 
while the outlines of Islamic law had been formulated 
by the time of Ibrahim, its technical details had yet 
to be worked out.
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Kufa —  the legal thought of which this work 
attempts to study —  was one of the earliest centres of 
Islamic legal speculation. for a number of reasons —  
the historical background of Iraq, the nature of its 
population, the role of the Iranians in the early poli
tical history of Islfim, its socio-economic structure, 
etc., Kufa became not only an important centre of Islamic 
legal thinking, but its ffiqh also acquired an impress of 
its own. In this connection, apart from other factors, 
the peculiar "climate of theological opinion" found in 
Iraq seems to have contributed to giving the Eufian Piqh. 
its peculiar orientation.

She period on which this study is focussed, how
ever, is the second century. We began investigating the 
stage of development of ffiqh in Kufa during this period 
by means of a semantic survey of the terms in use. Ihe 
main conclusion of this survey is a lag between the con
ceptual and semantic development —  the former always 
remaining ahead of the former. Hence, while some of the 
positive results of semantic analysis can be considered 
to be trustworthy, its negative results cannot be trusted

ptoo much. A number of concepts remained in use for a 
long period of. time before they could acquire standard, 
technical phraseology for their expression. [This fact 
reinforces the testimony of other evidences that some
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of the fundamental concepts such as the sunnah of the 
Prophet, consensus, etc., are anterior to the period 
when they began to he expressed by means of technical

formulation of technical terms with accurate connotations 
was, at this stage, well on its way and considerable 
progress seems to have been achieved in that respect.
Some of these concepts had already acquired full-fledged 
technical terms for their expression such as qiyas and 
istihs^n. There were others which seemed to be on the 
verge of that point —  such as the concepts of sunnah. 
mandub and malcruh, etc. .

semantic contribution which consisted of a more precise 
definition of terms such as sunnah, athar, etc.

however, reflects the direction of the development of 
ffiqh. The increasingly elaborate terminology that was 
coming into use, the neat distinctions which the tech
nical terms were beginning to express, the more and more 
precise definition of terms that was taking place —  all 
these reflect corresponding developments in Piqh itself:

terms.
Even though there was a semantic lag, yet the

On the whole, the Kufians seem to have prepared 
the ground not only for the conceptual and methodologi
cal contribution made by ShUfi'i, but also for his

The semantic evidence, despite being fragmentary
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a more vivid usul-consciousness reflected in the growing

4

recognition of distinctions "between the various sources 
of positive doctrines, and its corollary, an increasing 
formalism and finesse in technical legal thought.

Owing to the fact that Islamic law is "based on 
revelation, it has always made a distinction "between what 
is authoritative in a "binding sense and what is not. This 
distinction was sharply articulated "by Shaybdni when he 
pointed out that khabar Idzim and qiyds alone were 
relevant in legal matters. Basing ourselves on this 
distinction, we have attempted, first to explore the 
constituents of Khabar lazim, and then the process of 
inference, elaboration and systematisation of legal 
doctrines.

Ihe first constituent of Khabar Idzim. of course, 
was the Qur’dn. So far as the Qur’dn is concerned, its 
position as a "binding” source of law seems to have been 
taken for granted from the earliest period of Islam. Hence, 
it is natural that the rules contained in the Qur’ dn should 
have influenced positive doctrines from the very beginning. 
Ihe influence exerted by the Qur’dn on positive doctrines 
appears in two different forms, (l) It is manifest from 
the positive doctrines which are directly derived from the 
legal verses of the Qur’an (even though specific reference 
to the relevant Quranic verse might not have been made) .
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(2) Ho. less important than this is another aspect of the 
Quranic influence. This consisted of stimulating a large 
number of question so that not only in the early period, 
hut even subsequently, legal discussion remained centred 
around the questions raised by the Quranic verses which 
had a legal relevance.

We have also scrutinized the view that only a 
perfunctory attention was paid to the Qur’dn. The fact 
of the matter is that the Qur’dn continually remained the 
focal-point of Muslim legal and dogmatic speculation.

■ Hence, it was natural that the relevance of the Quranic 
verses to the problems confronted by later generations was 
noticed, in general, by the later rather by .the earlier 
generations. Moreover, occasionally the legal inter
pretations of certain verses underwent change with the 
passage of time. These, however, do not justify the con
clusion that the attention paid to the Qur’dn was per
functory.

The problem of the relationship between the Qur’dn 
and the traditions posed certain problems. The traditions 
were generally considered entitled to restrict the appli
cation of the Quranic legislation, although in such cases 
a high degree of confidence in their authenticity seems to 
have been required.

However, since formal traditions as yet were not as
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prestigious as they became later the purpose that the 
Qur’an served along (with the sunnah) and i.imi.* —  was 
that of a harrier against the intrusion of doctrines which 
did not fit in with the teachings of the Prophet.

She second component of Khabar lazim was the sunnah. 
The discussion on sunnah occupies a considerable portion of 
the work and leads to the following conclusions:
(1) That the authority of the precepts and practices
of the Prophet, contrary to the findings of some Western

/

scholars, has remained unquestioned all through.
(2) That the authoritative sunnah consisted, however, 
not merely of the sunnah of the Prophet, but included the 
sunnah of the Companions as well. The sunnah of the 
Companions did not derive its authority at the cost of, 
but through the sunnah of the Prophet. In fact the 
belief in the authority of the sunnah ■ of the Companions 
implies the paramount importance of the sunnah of the . 
Prophet. The vogue of the word ’Companion’ itself indi
cates the source wherefrom this authority was derived —  
the Prophet himself. It is by virtue of their Mcompanion- 
ship” with the Prophet that the precepts and practices of 
the Companions were deemed to be normative. In other 
words, the authority of the Companions was a derived and 
subsidiary one, and there was no question of its being
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regarded as on par, not to say of its 'being regarded as
higher than that of the Prophet.
(3) Consistent with the above, it is natural to find 
that traditions from the Companions were frequently 
referred to as the bases of legal doctrines. What is 
intriguing, however, is that occasionally traditions 
from the Companions were, allowed to prevail over tradi
tions from the Prophet, Ihis did not and could not mean
that the Companions were deemed to be possessed of greater
authority than the Prophet. What it generally meant was 
that at times a tradition from some Companion was deemed 
to be more trustworthy mirror of sunnah than a tradition 
which claimed to have come down from the Prophet, this 
claim being considered of doubtful validity.
(4 ) Apart from traditions from the Companions, reference 
was also made to established 'practice1. She sanction 
behind practice, however, xvas, in general, the assumption 
that it had originated in the time of the Prophet or of 
the Companions, and that its introduction was either on 
their initiative or approval. As for the supercession of 
traditions from the Prophet by 'practice', the remarks 
about the relationship between traditions from the Prophet 
and traditions from the Companions apply to- this question 
as well.
(5) Purthermore, traditions from the Successors and
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doctrines of accredited jurists were also often adduced. 
These were considered to "be weighty, hut not "binding.
Their credential for acceptance was the assumption that 
they were likely to he sound, though there was no absolute 
guarantee of that. The authority of the Successors or of 
the fuqahd’ was declaratory, rather than constitutive, and 
hence did not form part of khabar ldzim.
(6) So far as the paramount authority of the precepts 
and practices of the Prophet is concerned, it seems to he 
quite obvious. It is established, inter alia, by the 
explicit statements of the Eufian jurists of the second 
century on that subject as well as by the numerous depar
tures from the established doctrines of their school made 
by Abd Hanifah, Abd Yusuf and Shaybdni, and by the numerous 
alterations of their own doctrines since they came to know 
traditions from the Prophet which were opposed to those 
doctrines.
(7) The fundamental difference between the ancient 
schools and Shdfi'i was that to the latter sunnah was iden
tical with well-attested traditions from the Prophet. In 
the ancient schools, sunnah was not necessarily embodied
in the form of traditions from the Prophet. . Traditions 
from the Prophet were merely one evidence of sunnah. There 
were, however, other evidences as well, such as ‘practice’ 
and traditions from the Companions. The attitude of the 
ancient schools is to be explained by the fact that by the
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time under study formalisation'of lav/ had not reached 
the point of culmination which it did in the doctrine 
of Shfifi'i. It is also to be explained by the less 
advanced stage of development in the science of tradi
tion and the relative deficiency of trust in formal 
traditions (a fact which is vuaderstandable since those 
compendia of traditions which elicited universal confi
dence of Muslims had as yet not come into being) .
(8) The Kufians, however, were ahead of their con
temporary Medinese and Syrians insofar as they paid 
less attention to 'practice* and generally based their 
doctrines on traditions from the Prophet and from the 
Compsnsions. Moreover, they gradually tended towards 
greater strictness in the application of traditions 
which is evident from the diminished influence of those 
considerations which had restricted the application of 
traditions, and from the decrease in the use of ra1y 
in their interpretation and enforcement. On the whole, 
the Kufians were closer to, and in several aspects pre
pared the ground for, Sh&fi'£'s identification of sunnah 
with well-attested traditions from the Prophet, includ
ing the isolated ones. Moreover, a careful comparison 
of the legal theory of Shafi'i and the ancient schools 
shows that Shsifi'i did not introduce any basic conceptual, 
as distinguished from methodological, change in Islamic
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law.
(9) Western scholars have also concluded that tradi
tions from the Prophet are products of the process of 
"hack-projection” of doctrines. Phis conclusion, along 
with the assumptions underlying the method which led to. 
it, has "been thoroughly scrutinized. Our scrutiny shows 
that the assumptions on the basis of which a particular 
method was evolved by these scholars in order to study 
traditions from the Prophet from an historical point of 
view are invalid and the conclusion^ , highly exaggerated.

Po sum up the position of the Kufians on the 
question of sunnah and traditions, it seems that although 
the ancient schools shared a degree of identity of ap
proach and outlook, the Kufians were ahead of the Medi- 
nese and the Syrians. Por while the Medinese and the 
Syrians clung to the early attitude which was character
ized by frequent reference to, and trust in, ’practice', 
the Kufians departed from this and based their doctrines, 
almost as a rule, on traditions from the Prophet and the 
Companions, and stressed that these traditions should 
conform to certain objective criteria of authentifica- 
tion. Shafi'x further developed and formalized this trend 
and applied it with his characteristic rigour and con
sistency so that he identified sunnah completely with 
well-attested traditions from the Prophet, and from him
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alone.
As for the third constituent of Khabar lazim. 

viz., consensus, the Kufians represented a more advanced 
theoretical formulation of the concept of consensus and 
were closer to Shafi'i, even in this respect, than other 
contemporary schools. She fact that the scope and imp
ortance of consensus in the Kufian theory and practice 
is narrower than in the Me dinese is also significant in 
view of the severe restrictions imposed upon it "by Sh&fi*i. 
She reason seems to he the close relationship "between 
consensus and practice in the Syrian and Medinese doct
rine —  a concept which was rejected, though in varying
degrees, hy Sh&fi'i as well as the Kufians.

She Kufians referred to the consensus of all.
Muslims, of the Companions, of all fuoahS’, and of the
fuqah£* of their own school. Shese various types of con
sensus represent a descending scale of authority. She 
last' of these, however, even though it was often advanced, 
was not deemed to possess binding authority, but was con
sidered to be fairly weighty, nevertheless. Noteworthy 
also is the fact that the Kufians overcame the provin
cialism of this concept in the Medinese theory.

She constituents of khabar lazim, therefore, were 
the Qur’&n, the sunnah of the Prophet and the Companions, 
and the consensus of the Muslims, of the Companions, and
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of the fuqahg.*.
She.above-mentioned authoritative sources served 

as a reservoir wherefrom positive doctrines were derived 
and elaborated. With the passage of time the process 
of formulating and elaborating legal doctrines assumed 
an increasingly defined mould. In the earlier phase, 
there was a relatively free use of ra’y, that is, 
jurist's discretion based on considerations of common 
good, the broad interest of religion, administrative 
convenience, substantive justice, etc. By and by, the 
use of ra’y assumed its standard from, viz., that of 
qiygs. Nevertheless, the above-mentioned considerations 
continued to exert their influence, although less than 
before, and were accommodated in the legal theory under 
the name of istihsgn. The importance of qiygs is a 
measure of the formalisation which had developed in the 
legal science. Both in respect of a clear definition 
of qiygs and dexterity in its application to specific 
questions, the Eufian school was ahead of other ancient 
schools.

In the elaboration of doctrines, the Kufians 
made use of a method which seems to be their character
istic contribution to Islamic law. She method was to 
imagine all conceivable questions relating to a subject 
and then apply the accepted rules to them. Shis method
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seems to have "been "born and developed in Kufa. It pro
vided a standard pattern according to which elaboration 
of doctrines could be carried out. Ihis method contri
buted not only to the elaboration of doctrines, but also 
refined technical legal thought.

Another aspect of the development of ffiqh was the 
development of technical legal thought. Our inquiry 
confirms that Schacht's conclusion, i.e., "thechnical 
legal thought, as a rule, tended to become increasingly 
perfect from the beginnings of Muhammadan jurisprudence 
upto the time of Shdfi'i", applies to Kufa as well.

Our investigations also establish that the 
technical legal thought of the Kufians was more highly 
developed than that of other contemporary schools.
This development reflects a diminishing influence of 
material and ethical considerations, and the trend 
towards according more and more importance to the con
siderations of systematic consistency and technical 
soundness. Ihe technical legal thought of the Kufians 
reached its zenith in Shaybdni, and represented the 
highest level of technical legal thought achieved by 
Islamic law uptil the time of Shafi'i. In this respect, 
as in other respects, the Kufians represented an inter
mediary stage between the other ancient schools and 
Shdfi'i who further improved and refined technical

i i u n *. m »iwi ■ >** ... n...-      —
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legal thought.

So sum up: Islamic legal doctrines were formu
lated as a result of the desire to define and elaborate 
the religious ethic of the Muslim community. Shis was 
naturally done with reference to the teachings of the 
Prophet. Hence, • Islamic law has had a religious charac- 
ter from the beginning and retained this character 
throughout the centuries. With the emergence of special
ists in law, Islamic legal thinking increasingly turned 
towards formalism. Prom the vantage-point of the classi
cal Islamic Piqh, in respect of legal theory as well as 
technical legal reasoning the Kufians outpaced other 
contemporary schools, and anticipated and paved the way 
for Shcifi'x on several important questions. She Kufians, 
therefore, represent the indispensible historical link 
between the ancient schools and Shelfi1 x, a link without 
which the early development of Islamic law cannot be 
fully appreciated.
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IMIRODUCIIOH

1 . Shis writer was not able to consult this work
owing to its non-availability.

2. Cited hereafter as Zahiriten.
3. Cited hereafter as Huh. St. We have used in

this study the second edition (Hildesheim, 1961 
A.D.). Another work which throws light on the 
development of Islamic law within the total frame-

1 work of the development of various intellectual 
trends among Muslims is his Vorlesungen uber den 
Islam, (Heidelberg, 1910 A.D.); Arabic tr. Huhammad 
Yusuf Musi, et al, al-^-qidah wa al-Shari*ah fi 
al-Islim, II edition, (Cairo, .circa 1959 A.D.).

4. She Origins of Muhammadan Jurisprudence, III 
impression, (Oxford, 1959 A.D.), p. 4 and n. 2. 
Cited hereafter as Origins.

5. See below p. 194 and nn. 56 ff. She contribu
tion ■ made by these authors to the early develop
ment of Islamic jurisprudence was only nominal.
One major trend, however, was developed by Margo- 
liouth and lammens —  that the concept of sunnah 
during the early period of Islim was fundamentally 
different from the concept of sunnah in the classi-
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cal Islamic usage. Schacht took this idea from 
these two scholars and further developed and 
elaborated it in his Origins.

6 . See I. Goldziher, "Principles of Law in Isldm",
' •She Historian's History of the World, ed. H.S.

Williams, (Hew York, 1904 A.iD.), vol. VIII, p. 302. 
This article of Goldsiher will be cited hereafter as
Principles, and the book as Historian's History.

7. See below, p. 195 and n. 62.
8 .: It is to be noted that, as Fazlur Hahman [sic]

has pointed out, Goldziher "had maintained that 
immediately after the advent of the Prophet his 
practice and conduct had come to constitute the 
sunnah for the young Muslim community and the 
ideality of the pre~Islamic Arab sunnah had come
to cease". See his Islamic Methodology in History.
(Karachi, 1965 A.]}.),- p. p. 4.

9 . Cited hereafter as History.
10. Ibid.. Foreword, p.v.
11. Coulson criticises Schacht for holding the view 

that "the evidence of legal traditions carries us 
back to the year A.PI. 100 only" and for Schacht's 
denial of the authenticity of practically every 
alleged ruling of the Prophet (Ibid., pp. 64 f.).
He himself is of the opinion that "an alleged
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ruling of the Prophet should he tentatively- 
accepted as such unless some reason can he 
adduced as to why it would he regarded as ficti
tious". (Ibid., p. 65). Phis opinion is radi
cally at variance with the views of Schacht 
whose fundamental premise is that "every legal 
tradition from the Prophet, until the contrary 
is proved, must he taken as the fictitious 
expression of the doctrine formulated at a later 
time". (Origins. p. 149). It is ohvious that 
the info attitudes are quite divergent. Compare 
with this Coulson's insistence that "the thesis 
of Joseph Schacht is irrefutable in its hroad 

• essentials and that the vast majority of the 
legal dicta attributed to the Prophet are apocry
phal and the result of the process of "back- 
projection" of legal doctrine..." (Ibid.. p. 6 4 . 
See also p. 69 where he repeats this statement).

12. another noted Orientalist Montgomery Watt has 
taken a less skeptical view of the early sources. 
Phe subject of Watt, however, is sir ah, rather 
than legal traditions. His views are nevertheless 
significant.- See below, p. 243, n. 227.

Phe exaggerated skepticism of some of the 
modern scholars in regard to traditions seems to
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.•to Toe as immature as of those scholars who, during 
the first half of the present century (of the 
Christian era) had "denied the genuineness of the 
whole "body, or of all "but a fraction, of pre-Islamic 
Arabic poetry". (H.A.R. Gobb, Arabic literature, 
second revised edition, Oxford, 1963 A.S., p<, 2 1.
For a general acquaintance with this trend of 
argument, see ibid., pp. 20 f.). Iheir conclusion, 
as, we know, has been falsified by more recent 
researches. See ibid., p. 21 and H&sir al-Din 
al-Asad, Masadir al-Shi^r al-.jdhilx wa qimatuhd 
al-ta’rikhiyah, (Cairo, 1956 A.D.), passim, 
especially pp. 617 ff.

13. An investigation into the image of the histo
rical development of Islamic lav/ in the mind of 
the Muslim scholars of the past falls outside the 
scope of this thesis. Although the svibject has 
not been studied thoroughly by this writer, it 
seems safe to say, on the basis of a cursory reading 
of the Muslim scholars of the past, that even though 
the vision of an average educated Muslim might have 
been hazy, outstanding Muslim scholars were quite 
conscious that Islamic law had passed through a 
process of development. Ihey realized that like 
other historical objects, it had also "developed"}
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15.

16.
17.
18.

19.

3 8 7

that inspite of its revealed "bases, it had not always 
been the same. For an illustration of this, see the 
views of three well-known Muslim scholars of the 
past: Ibn al-Qayyim (d. 75l), I'lam al-Muwaqq i * in.
ed. Muhammad Muhy al-Din ' Abd al-HSmid, 4 vols, 
(Cairo, 1955 A.D.), vol. I, pp. 11 ff.; Ibn Khald-Qn 
(d. 808), Mugaddimah. (Cairo, al-Maktabah al-Tijd- 
riyah, edition, n.d.), pp. 446 ff. and 452 ff.;
Wall AllSh al-Dihlaw£ (d. 1176), Hu.i.iat Allgh al- 
Baiighah. 2 vols., (Cairo, 1332), vol. I, pp. 112 ff.

In this work, we have used its VII edition,
(Cairo, I960 A.D.).

See his series of books (-passim) beginning with 
Fa.jr al-Isldm. For a list of the books of Ahmad 
Amin, see the bibliography at the end of this 
work.

See below, pp. 10 f.
Fazlur Rahman, op. cit.. p. 6
See loo, cit. Moreover, as will be evident from 

the citation above, his concept of the sunnah of the 
Prophet is also different from the concept which is 
generally accepted by the Muslims.

See the works of Khudarl, Abu Zahrah, Daw£libi, 
Zarq[§.’, *Alx Hasb ALl§h, Faruki [sic], MabmasSni, 
etc., in the bibliography.
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20. See Mustafd al-Si‘b§.<£, al-Suniiah wa MakQnatuhQ. 

f£ al-Iashr£‘ al-Isl£m£, (Cairo, 1380/1961 A.D.), 
pp. 213 £•

21. See also above pp. 6 f.
22. See Sib&‘£, op. cit., pp. 212 ff.
23. (Cairo, 1377/1958 A.D.).
24. See Sxb&'£, op. cit., pp. 12 ff., and 305 ££.
25. Sib&‘£'s work, which is of a respectable

scholarly standard (though marred occasionally by
' • a-polemical style), was followed by two works from 

a young Syrian scholar, Muhammad *A;jjal-Khat£b. 
Although his works seem to be marely elaborations 
of Sib§.'£’s arguments, they embody a considerable 
amount of research. These works are al-Sunnah.

' qs-hl al-Iadw£n, (Cairo, 1963 A.D.) and Abft 
Hurayrah,,(Cairo, 19&4 A.D.).

26. In the Indo-Pakistan sub-continent discussion 
has continued on more or less the same questions.
The denial of the authenticity and/or authority of 
the traditions from the Prophet was initiated by 
Muhammad Aslam Jayrajpur£ (d.c, 1957 A.D.) and is 
presently spearheaded by GhulQm Ahmad Parv§z.
(On GhulSm Ahmad Parvez see the doctoral disserta
tion of Miss Sheila McDonough (typescript), sub
mitted to the Institute of Islamic Studies, McGill
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University, Montreal, 1963 A.D., although this 
particular aspect of the ideas of Parvdz has 
not "been treated at length. Lor .his writings, 
see the bibliography therein). The expression 
of skeptical views about Hadith aroused a consider- 
able amount of polemical writing on the one hand, 
and a substantial amount of scholarly work, on the 
other. See, especially, Man&zir Ahsan Gxl&nx, 
Tadvln-i Hadis. (Karachi, 1375/1956 A.D.); M.2. 
Siddiqi, Eadxth literature, (Calcutta, 1961 A.D.); 
Muhammad Hamidullah [sic] Sahifah Hammam ibn 
Munabbih [sic], V edition, (Hyderabad, 1380/1961 
A.D.), see especially its "Introduction"; Muhammad 
* Abdu-r-Rashxd Eu'm&nx, Ibn Ma.jah awr * Ilm-i Hadis, 
(Karachi, I960 A.B.), see particularly its "Intro
duction". Of these only Siddxqx has taken a serious 
notice of the views of Orientalist scholars, such
as Goldziher. on Eadxth. The recent article by1 •1
S.M. Yusuf also deserves mention, being a serious, 
scholarly attempt to explain: "The Sunnah —  its
Transmission,Development and Revision", Islamic 
Culture, vol. XXXVII,‘pp. 271-82 and vol. XXXVIII, 
pp. 15-25..

27. Cf. Schacht, "Pre-Islamic Background and Early 
^Development of Jurisprudence", Law in the Middle
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East, vol; I, ed. Majid Khadduri acid Herbert J. 
Liebesny, (Washington, 1955 A.D.), p. 41. Cited 
hereafter as Lav/ in the Middle East.

28. Origins, p. 6 and passim.
29. It has "been observed with regard to the 

Khariji and- Shi'i legal doctrines that they 
differ from the legal doctrines of the Sunni 
schools no more than these last differ- from 
one another. Ihis feature apparently makes 
it plausible to conclude that the features 
common to ICh&riji, Shl'i and Sunni schools 
"are older than the schisms which split the 
Islamic community within its first century”. 
(Origins, p. 260). It also points to a 
possible common source wherefrom these doc
trines were derived. Schacht considers this 
conclusion unwarranted (loc. cit.), but 011 
grounds which are themselves open to question.
In fact on this point he seems to argue in a 
circle. She subject is important and challeng
ing enough to form the theme of a separate 
study.

30. See on this .subject, S.G.Y. Eitzgerald,
"She Alleged Debt of Islamic to Roman Lav/”,
She Lav/ Quarterly Review, vol. L2CVTI, pp.'81-
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102 and J. Schacht, "Foreign Elements in 
Ancient Islamic law", Journal of Comparative 
legislation and International Lav:, vol. XXXII,
(1950 A.D.), pp. 9-10. The two writers represent 
two conflicting views.

31. Out of these, the works of A M  Ydsuf (d. 182) 
and Shayb&ni (d. 189) are the fundamental 
sources of our study, for they constitute an 
authentic collection of the doctrines of the 
Kufian jurists from Ibr&him to Shaybani.

32. See R.G. Collingwood, The Idea of History.
Galaxy Books, III Galaxy printing, (New York,
1959 A.D.), -passim, especially pp. 249 ff.

33. It would he pertinent, perhaps, to point 
out that besides the objective canons of histo
rical inquiry —  and in our view they are 
important and a good deal of confusion on our 
subject has resulted from the failure to apply 
these canons adequately —  the outlook, atti
tudes and inherited biases of the investigator 
on the sub-conscious level also influence his 
findings to a considerable degree. This obser
vation applies to those scholars with whom this 
writer has frequently disagreed in this work,
as well as to the writer himself. (An interesting
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work which illustrates the influence of the life- 
experiences, personal convictions, etc., of five 
eminent Western scholars viz. Goldziher, Becker, 
Hurgronje, Macdonald and Massignon, 011 their • 
academic findings in the field of Islamics is J. 
Waardenburg, I 1 Islam dans le Miroir de 1*Occident,
II edition, (Paris, 1962 A.D.). See passim, 
especially pp. 264-514). On the whole, the Western 
scholars seem to he xoossessed of a skepticism which, 
to this writer, appears to he unwarranted; and it 
will he no surprise if several of these Western 
scholars will find this writer’s attitude bordering 
on uncritical credulity. Academic honesty demands 
that this element of sub-conscious, perhaps super- 
rational hias he frankly recognized.

Ihis writer can hardly illustrate this better 
than by citing a personal incident, for the mention 
of which indulgence is craved. 1'his writer was 
once reading a section of the Huwatta* of MSlik 
with a very learned Western scholar. We read 
together a tradition which stated that * Abd ALlSh 
b. 'Umar sold a slave for 800 dirhams with hard*ah. 
Ehe buyer later complained that the slave had some 
defect which Ibn 'Umar had not disclosed and the 
matter was referred to 'Uthman h. 'Aff&n. The
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plaintiff having made his complaint, Ibn ’Umar
pointed out that he had sold the slave with
hard*ah. ’UthmSn ashed Ibn 'Umar to state on
oath that at the time of the sale he was not
aware of any defect in the slave. Ibn 'Umar
declined to state that on oath [on account of
piety] and the slave was returned to him and
the sale cancelled. Subsequently the slave

/

became healthy and was sold for 1500 dirhams.
(See M&lik b. Anas, Huwatta*, ed. Uu’dd ‘Abd 
al-B&qi, 2 vols., (Cairo, 1370/1951 A.,D.) ,vol.II, 
p. 612, cited hereafter as Muw.). About this 
tradition, particularly the last part of it, 
the learned scholar pointed out that he could 
regard it as nothing else but sheer fabrication 
on the part of the Muslims of some later period 
in order to create a halo of piety around the 
personality of Ibn ‘Umar. On the contrary, this 
writer failed, and still fails to see why it 
could not be a true story —  a man's refusal to 
drag in God's name for the sake of petty pecuniary 
gain. “What seems to lie at the base of these two 
different attitudes is not so much a disagreement 
in the application of the historical method, but 
perhaps certain pre-suppositions, at the sub-
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conscious if not at the conscio'as level, about 
human nature and our general estimates of the 
piety and moral character of the early Muslims.

34. It is not suggested that only b. priori argu-
/ments have been adduced in favour of this judgment. 

The £• nriori judgments seem, however, to have 
coloured'the interpretation of £. -postriori evidence,

35. See below pp. 39 ff.
.3 6 . K. al-lthdr, ed.’with comments by Abd al-Yfaf d’

al-Afghani, (Cairo, 1355), cited hereafter as 
ilthdr A.Y. Reference has been made according 
to the numbers of the traditions.

37. K. al-A.thdr, (Eara.chi, circa I960 A.D.), cited
hereafter as Athdr Sh. Reference has been made 
according to the numbers of the traditions.

38. Cf. Schacht: MYfe must regard the alleged
opinions and traditions of Ibrahim as being fully 
as fictitious as those of his contemporaries.... 
Hamm&d or someone using his name is therefore, 
mainly responsible fox* attributing later doctrines 
to Ibrdhim". (Origins, p. 236). Por our views, 
see below p. 92 and n. 8 8 .

39. Origins, p. 27. See for instance, Ibn Qutaybah,
• - *

Ta’wii Mulditalif al-Hadith, (Cairo, 1326), passim,
1 1 1 1 • " '* 1 ' 1 1 1 ' 1 "r' r--« "  j" 1 1 ■

see especially pp. 64 f. 5 al-IQiatib al-Baghdddi,
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ga’rildi Baghdad, 14 vols., (Cairo, 1349)> see 
for instance, vol. XIII, p. 386 ff., and often. 
See also Ibn Kbalddn, 0£. cit., pp. 444 and 
446 f.
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CHAPTER I

THE BEGINNING

1 . See Qur’an II, 170; V. 104, VII. 28 and.70; XXI.
53 XXVI. 74 ff.; XLIII. 23.

2. It is true that in tlie more prosperous commercial 
• cities such as Mecca, the conditions were not alto
gether primitive and city states of sorts were 
emerging. Nevertheless, the authority of the tribe 
had not "been substantially weakened to render our 
statement incorrect.

3. She plural of this word is hakamah. S.v. al-
Mu'j am al-Wasit, 2 vols., ed. Ibrahim Mustafa, et al,

' V  • “ “

2 vols., (Cairo, 1380). As for the word hukk§m,
(see Qur’dn, II. 188), it is the plural of h&lcim, and 
this latter means the same (certainly at least in the 
usage of the post-Jahili period) as hakam. S.v. the 
standard Arabic dictionaries such as Lisdn al-tArab, 
Id.i al-’ITrus, etc.

4 . See E. Tyan, Histoire de 1 1 Organisation Judiciaire 
en nays d*Islam, II edition, (Leiden, I960 A.D.), pp. 
27 ff.; J. Schacht, Jin Introduction to Islamic Law,
(London, 1964 A.D.), pp. 7 f., cited hereafter as 
Introduction; J. Wellhausen, ‘'Tribal Life during the
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Epic Period", Historian's History, vol. VIII, pp.
284 ff.

5. See the Qur’&a VII. 70; XXI. 54 and -passim.
See also n. 1 above.. Significant also is the 
Quranic term to designate the pre-Islamic past of 
the Arabs; ".jmiiliyah11 (Qur’Aa V. 50; XXXIII. 33; 
and XLVIII. 26). Shis seems to epitomise the 
Quranic disdain for the time when the "forefathers" 
of the Arabs did not enjoy the privilege of being 
directed by heavenly dispensation. Por the Quranic 
attitude to the pre-Islamic past, see the Quranic 
verse III. 103: "You were on the brink of a pit
of fire, then He saved you therefrom".

6 . See, for instance, the Qur’&n II. 213J IV 60 f.;
V. 47 and 49; and XXIV. 48, and often.

7. See the Our* An passim, especially V. 45 ff.
8 . With regard to the Qur’Sn one can have either of

the two following hypotheses: either it is revela
tion from God to the Prophet, as the Muslims believe; 
or that the Prophet's claim of its being revelation 
from God is incorrect. In both tlie cases our above- 
mentioned observation is accurate. If it is true 
that Gabriel revealed it to the Prophet's heart (as 
the Qur’An says, vide. II. 975 XXVI. 193 f., etc.), . 
it is obvious that this fact was bound to become the
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9.

10.

predominant factor in tlie shaping of the mental 
attitude of the Prophet. On the contrary, if one 
does not accept this and starts with the other 
hypothesis, the intimacy between the outlook of 
the Prophet and the Qur’Sn will still remain undeni
able .

See the Qur’&n, passim, especially IV. 65:
"But no, by your lord they do not believe [in 
reality] until they make you a judge of that which 
has become a matter of disagreement among them, and 
then do not find any straitness in their hearts as 
to what you have decided and submit with entire 
submission."

To cite Gibb: "luring its first century the
Muslim religious community presents, in general, the 
features of an ethical society.... Its ethics are... 
revealed ethics, not the product of rational specu
lations or of social experience. Their authority and 
validity are derived from the belief that they conform 
to the will of an all-controlling personal God, the 
motive behind them is ideally one of religious devotion, 
their sanctions are supernatural and eschatological... 
Viewed in the light of the ultimate principle which 
regulates human existence, all human institutions 
take on a new significance. They are not immaterial
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to religious life, they either egress or do not 
express the Will of G-od for men, and they either 
conduce or do not conduce to a life of true sub
mission to God'!. (Studies on the Civilization of 
Islam,' ed. S. J. Shaw and W. R. Polk, London,
1962 A.D,, p, 197. Cited hereafter as Civiliza
tion of Islam.). What is most crucial, it may he 
pointed out, is not the inherent religious rele
vance of a question, hut the attitude of mind which 
perceives it to he religiously relevant.

11. Cf. Schacht: ’'But he [i.e., the Prophet] wielded
his almost absolute power not within hut without 
the existing legal system; his authority was not 
legal hut, for the believers, religious and for the 
lukewarm, political” ' (Introduction, p. 11).
Schacht also observes for a slightly later period:
"As had been the case in the time of the Prophet, 
law as such fell outside the sphere of religion,
and as far as there were no religious or moral 
objections to specific transactions or modes of 
behaviour, the technical aspects of lav/ were a matter 
of indifference to the 'Muslims" (Ibid., p. 19).

12. IV. 10. See also for instance, II. 81. "Yea I
■ whoever earns evil and his sins beset him on every 
side, these are the inmates of the fire: in it
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14.
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they shall abide.n
Goulson, ot). cit., p. 12.
See, for instance, the doctrine of Ibn Abx Layld. 

(d. 148) inlr. I, 3.
Schacht, for instance, remarks: "Generally

speaking, Muhammad [sic] had little reason to change 
the existing customary law. His aim as a Prophet 
was not to create a new system of lav;; it was to 
teach men how to act, what to do, and what to avoid 
in order .to pass the reckoning on the Day of Judge
ment.... Had religious and ethical standards been 
comprehensively applied to all aspects of human 
behaviour, and had they been consistently followed 
in practice, there would have been no room and no 
need for a legal system in the narrow meaning of 
the term. This was in fact the original ideal of 
Muhammad; traces of it, such as the recurrent in
sistence on the merits of forgiveness, in a very 
wide meaning of the word, are found in the Koran 
[sic] and the abandonment of rights is consequently 
•treated in detail in Islamic law. But the Prophet 
eventually had to resign himself to applying reli
gious and ethical -principles to legal institutions 
as he found them. (Introduction, p. ll), (Emphasis 
is our own). Rahman expresses the view that: "How,
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the overall picture of the Prophet's biography
if we look behind the colouring supplied by the 
Medieval legal mass —  has certainly no tendency

legist neatly regulating the fine details of human 
life from administration to those of ritual purity. 
She evidence, in fact, strongly suggests that the 
Prophet was a moral reformer of mankind and that, 
apart from occasional decisions, which had the 
character of ad hoc cases, he seldom resorted to 
general legislation as a means of furthering the 
general Islamic cause.... Por one thing it can be 
concluded h -priori that the Prophet, who was, until 
his death, engaged in a grim moral and political 
struggle against the Meccans and the Arabs and in 
organizing his community-state, could hardly have 
found time to lay down rules for the minutiae of 
life." (Pazlur Rahman, op. cit.. pp. 10 f.) Both 
the excerpts indicate a certain attitude of mind 
which is no less significant than the actual opi
nions, Common to both of these writers is the fact 
that the Prophet's interest in legal questions was, 
on the whole, a nominal one. See also Coulson, 
on. cit.. pp. 11 ff., and ’Abd al-Qfidir, op,, cit.. 
pp. 20 f. See also n. 21 below.

to suggest the impression of the Prophet as a -pan-
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16.

17.

18.
19.
20.

21.

1. Ostrorog, The Angora Reform, p. 19, cited 
by S. 3). Goitein, "The Birth-Hour of Muslim Law", 
Muslim World, vol. L, p. 24; Pazlur Rahman, op. 
cit., p. 10; Coulson, op. cit.. p. 12.

Por the legal aspect of the Qur’§n, see Abd 
Bakr al-Jassds, Ahkdm al-Qur’ISn. 3 vols., (Cairo, 
1347).

According to Coulson, (op. cit.. p. 12), 600 
verses.

Ostrorog cited in Goitein, pp. cit., p. 12.
Goitein, op,, cit.. p. 24.
Por this we might borrow Schacht's expression: 

"applying religious and ethical principles to 
legal problems and relationships." (Introduction, 
p. 11).

Cf. J.N.D. Anderson's observation: "It is
evident that Muhammad himself made no attempt to 
work out any comprehensive legal system, a task 
for which he seems to have been singularly ill- 
suited; instead, he contented himself with what 
went little beyond 'ad hoc' amendments to the 
existing customary law." ("Recent Developments in 
Sharx’a Law", Muslim World. XL, p. 245); Pazlur 
Rahman, op. cit.. p. 10 and Coulson, pp. cit.. 
p. 13.
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G. Bergstrasser, Grundzuge des islamischen Rechts
(Berlin, 1935 A.D.)* cited in Coitlson, pp. cit.. 
p. 16 and n. 2. Schacht attributes the same motive 
to the Quranic attitude to polygamy. (See Introduc
tion. p. 14).

■ Muhy al-Din *Abd al-Hamid, 4 vols., (Cairo, 1937 A.D.),

would he inclined to look at this matter in a diffe
rent light. The two phases of the Prophet's life —  
Meccan and Medinan — seem to the Muslims to he the 
gradual unfolding of a Divine plan, a plan according 
to which the stress on dogmatic and ethical aspects 
preceded the expounding of legal prescriptions.
This generally appears to the Muslims to he unrelated 
to fortuitous circumstances. It seems to follow a 
wise scheme in which first things come first. See, 
for instance, Paruki, op., cit., pp. 20 ff.

28. Goiten, pp. cit., p. 29.
29. See immediately below.
30. See below pp. 39 ff.

•24. Por:‘.its text, see Ibn Hishdm, s-l-Sirah. ed. Muhammad

vol. II, pp. 119 ff.
25. Goiten, pp. cit., p. 25.
26. Ibid., p. 27.
27. Loc. cit. A Muslim, such as the present writer
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31. Of. Introduction, p. 12. Ihis writer takes a 
different view. See also Quranic injunctions re
lating to sargali. (V. 38 and IX, 12) and gadhaf.
(XXIV. 4 f.), etc. The same is true pf several 
other Quranic injunctions, for example, those 
relating to family law and inheritance (see espe
cially IV. 7, and 11-13)’, regarding the procedure 
of li’ctn (XXIV. 6-9), and regarding the distribu
tion of booty (IIX. 6-7), etc.

32. Por further discussion, see below pp. 39 ff.
33. It is not suggested by this that there existed

from the earliest period of IslSm a consistent and 
sharp distinction between the judicial and execu
tive functions. (See below pp. 49 f.). Nor is it 
suggested that the transition took place overnight. 
(See below pp. 48 f.).

34. Of. lyan, op,, cit.. pp. 61 ff.*, Schacht, Intro
duction. pp. 24 ff.j and Origins. p. 190.

35. Qur’Sn, V. 44 ff.
36. II. 188.
37. That the dispenser of justice continued to be

called hakam, or haldmand its derivatives continued 
to be used for dispensation of justice, is plausible. 
Nevertheless, the nature of the function of the hakam

o

gradually changed, beginning with the modifications
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introduced by the Prophet. It is also possible 
that during the first century of IslSm the terms 
q£di and hah am (and h£kim?) were used interchange
ably. Shis does not detract from the fact that the 
institution itself had substantially changed. See 
below pp. 46 ff.

38. See lyan, 033. cit., pp. 67 ff. and 83 ff. In 
this he has been followed by Schacht who, in fact, 
has taken over the entire thesis of lyan as an. 
historically established fact. See Introduction, 
pp. 24 ff.; "Pre-Islamic Background", law in the 
Middle East, pp. 29 ff.

As for our conclusion, it is supported, inter 
alia, by "Constitution of Medina” (mentioned in 
Ibn Hish§m, op,, cit., vol. II, pp. 119 ff.), which, 
outlines the administrative structure of Medina 
under the'Prophet. See paragraphs 23 and 42 of the 
said constitution (according to.the paragraphing 
of M. Watt, Muhammad at Medina, (Oxford, 1956 A.D.), 
pp. 223 ff.

39. Syan, op. cit., pp. 27 ff.
40* Ibid., p. 64.
41. Ibid.. pp. 64 f. In the case of the last-men

tioned verse, the actual words of the Qur’fin are: 
"Wa li kulli ummatin ras~8l fa idh£ .jet*a rasfcLuhum
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gudiva bavnahum bi al-qist wa hum la vuzlam-ftn. (And
for every nation there is an apostle. When their 
apostle comes, the matter will be decided between 
them with justice and they shall not be dealt with 
unjustly).

42. Ibid.. p. 65.
45. Ibid.. p. 69.
44. Ibid.. p. 70.
45. Rather than by a court of law!
46. Ibid.. p. 75.
47. Ibid.. p. 77.
48. loc. cit.
49. Ibid.. pp. 78 ff. See below nn. 64 ff.
50. Por the latter part of the statement, see the

• Qur’Sn XXXIII. 21.
51. This should also be read in conjunction with the

denunciation of the pre-Islamic tahkim (Qur’an V.
50, etc.) and with the insistence of the Qur’an 
that disputes should be referred to the Prophet 
alone (Qur’an IV. 65). As for the Prophet's dis
cretion to decline judgment of disputes (Qur’an
V. 42), referred to by lyan (op. cit., p. 65), the 
reason is not what Tyan suggests, viz.. the arbitral 
jurisdiction of the Prophet. It has rather been 
hinted in the following Quranic verse: "How come
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they unto thee for judgment when they have Torah, 
wherein All§h hath delivered judgment [for them]?
Yet even after that they turn away. Subh folk are 
not ‘believers" (V. 43).

52. Tyan, or. cit.. p. 64.
53. See above pp. 41 f.
54. See above p. 44.
55. Indeed, it continues to function even to-day and

in the most primitive as well as the most advanced
societies.

56. This, however, was not the case in the question
under, discussion. Por, as we have pointed out above, 
arbitration does not necessarily exclude the exist
ence of a publicly administered system of justice.
It can also supplement that system.

57. See below p. 50, 3m. 61 f.
58. Tyan, ojj. cit., pp. 69 £•
59. .Another tradition, however, places the total

period of his judgeship at 60 years. Waki', Akhbdr 
al-Qud&ht 3 vols;, ed. 'Abd al-'Aziz Mustafd’ al- 
Mar&ghi, (Cairo, 1366), vol. II, p. 200. Moreover, 
according to Schacht the death of Shurayh occured some
times between 76 and 99» though Schacht inclines to the 
view that he died sometime before 80 (Origins, p.
229). (Accordisag to a tradition cited by Wakx',
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on. cit.. vol. II, p. 1991 tie died in the year 86). 
She argument of Tyan consists of showing the legend
ary character of Shurayh, inter alia, on the ground 
that Kufa was founded between 17 and 19, and Shurayh 
died circa 80 (which makes it impossible that he 
should have served as a judge for sixty-five years). 
See Tyan, op. pit., p. 75.

60. See Ibid.. pp. 77 f.
61.. Of. WaldC’ op,, pit., vol. I, pp. 280 f. "Abft Musd

was the amir and the q£tdi till ' Uthm8n removed him 
towards the end of 28 or in 29."

62. She office of judge was combined sometimes with
that of .-police, sometime with public exchequer and
quite often with that of qass8.3. See Kindi, K. al-

• • * "

Wul8h wa E. al-Qud8h fi Misr, ed., H. Guest, (Beirut,
• *

19.08 A.D.), pp. 503, 511, 517 and 348.
63. Tyan, op. cit., pp. 78 f.
64. K. al-Khar£.j, (Cairo, 1352), p. 117. (Cited here

after as Khar£,j). According to Hamidullah, however, 
the earliest work in which excerpts of this instruc
tion are found is the J8mi* of Ma'mar b. Rashid
(d. 132). One manuscript of this work is found in 
Istanbul and another in Ankara.

u  -

65. See K. al-Hu.ia.i. (Lucknow, 1883 A.L.). The sen
tence mentioned has relevance to legal theory. This .
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epistle lias also beenmmentioned "by Sarakhsi in has 
Mabsut, 30 vols., (Cairo, 1324-31), see vol. XVI, 
pp. 60 ff., as having been taken from ShaybSni.
The fragments of Shaybani's K. al-Asl (found in 
the form of manuscript in Egypt and Turkey), also 
contain excerpts from the epistle of ’Umar in the 
chapters on Sulh and Da* &wi. Por the citation of 
a sentence of this letter, without any mention of 
the name of Ash'ari, see Muw.. p. 720.

66. The information about the manuscripts of J&mi' of
Ma'mar and about Asl of Shaybani is based on a 
letter of M. Hamidullah to this writer. Hamidullah 
claims that he has been able to locate the complete 
text of this letter in twenty seven works, and 
excerpts in the works of five authors of the early 
period. Por a fuller discussion, see al-Nu’m&n b. 
al-Piraq., Ta’rikh al-Basrah, ed. Hamidullah, under 
print in Kuwait.

67. See the classical works on Usfll al-Piph. e.g.,
Sa'd al-Din Taft&z&nx, al-Talwxh * aid al-Tawdih.

• •

(Cairo, n.d.), 2 vols., see vol. I, p. 26.
68. Schacht, Intorduotion, pp. 17 f. Cf. Coulson:

". . . there was no suggestion at this stage, that
the Prophet was any other but a human interpreter 
of the divine revelation; his authority lay in the
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fact that he was closest, in time and spirit, to 
the Qur’&n and as such was the ultimate starting- 
point of the sunna" (on. cit.. p. 43).

69. Cf. Pazlur Rahman, pp. cit.. p. 9. See also 
n. 75 below.

70. See ibid., p. 11. Shis underlies much of what 
Schacht says in his works -passim.

71. See above, pp. 33 f. and n. 23.
72. Schacht, Introduction, p. 6.
73. Phis conclusion which, in this writer’s view, 

is of very considerable significance, is based on 
a general survey of the subjects dealt with in the 
traditions found in the earliest extant works, 
viz., the works of Abu Yusuf, Shayb^ni and MSlik, 
etc., in comparison with Quranic legal provisions. 
Cf. Coulson, op. cit., p. 22: "Suffice it to say
here that Muhammad must have been faced during his 
rule at Medina with a variety of legal problems, 
particularly those which, as we have noted, arose 
out of the terms of the Qur’an itself.” See also
ibid., pp. 64 ff.

74. She lack of exhaustive records of-the sayings and 
doings of the Prophet, as contrasted with the case

■ of the Qar’an has been a standing argument against 
their untrustworthiness. See, for instance, D.S.
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Margoliouth, The Earl?/ Development of Mohammedanism, 
(london, 1914 A.P.), pp. 79 f. Cited hereafter as 
Early Development.

75. Cf. the remarks of Fazlur Rahman: "That the
Hadxth from the Prophet must have existed from the 
every beginning of Islam is a fact which may not 
reasonably be doubted. Indeed, during the life
time of the Prophet, it was perfectly natural for 

• the Muslims to talk about what the Prophet did or 
said, especially in a public capacity. The Arabs, 
who memorized and handed down poetry of their poets, 
sayings of their soothsayers and statements of their 
judges and tribal leaders, cannot be expected to 
fail to notice and narrate the deeds and sayings of 
the one whom they acknowledged as the Prophet of 
God. Rejection of this penomenon is tantamount to 
a great irrationality, a sin against history. Their 
new Sunn ah —  the Sunnali of the Prophet —  was much 
too important (an importance so emphatically en
shrined in the Qur’dn itself) to be either ignored 
or neglected...." (Pazlur Rahman, op., cit.. pp. 31 
f.). Cf. also the remarks of C.S. Hurgronje: 
"Violent disputes arose in the Muslim state concern
ing all kinds of measures.... The decisive argument 
in their disputes consisted from the beginning in
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79.
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proving that the Prophet had acted or decided in a 
certain way; Muhammad’s competence as a law-giver 
had not yet "been established as an explicit doct
rine, hut the whole of the community took it for 
granted that whoever could quote a precedent of 
the Prophet was right. If this attitude was al
ready an axiomatic truth when Muhammad was still 
alive, it is easy to understand that after his 
death it was less than ever likely to be called 
into doubt; it is not strange, indeed, that after 
his lips were foreever closed, more and more weight 
came to be given to his utterances.” (Selected 
Works, ed. and tr. in English and Prench by J.
Schacht and G.H. Bousquet, Leiden, 1957 A.D.),
p. 270.

"The Earliest Biographies of the Prophet and their 
Authors”, Islamic Culture, vol. I, pp. 536 ff.

See H.A.R. Gdbb, Civilization of Islam, pp. 109 ff.
See his Introduction to Sahifah Hammam ibn 

Munabbih [sic] ed., M. Hamidullah, with English 
translation M. Sahimuddin, V, edition, (Hyderabad,
1961 A.B.), pp. 43 ff. Cited hereafter as Sahifah 
of Hammam ibn Munabbih.

See, for instance, reference to the Sahifah of 
’Abd Alldh b. 'Amr b. al-'3Ls, Ton Sa’d, al-Tabaq&t

• o

I I . I . — — , . - — — — — - . .  . .  I - - - - - -
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al-Kubrd. 8 vols., (Beirut, 1380), see vol. IV, 
p. 262. Por the early collection of traditions, 
see Hadith literature, op,, cit., pp. 22 ff. Cf.
Muh. St.. vol. II, pp. 195 and 231 f.

80. After pointing out that 'Urwah used to state
his sources, he writes: “Isndd in its primitive
form was then somewhere about the year 75 A.H. 
already established” (Horovitz, pp. cit.. p. 550). 
Of. Islamic Methodology, p. 72 and n. 60.

81. '‘Treatise of Basri”, ed. Ritter, Per Islam, vol. 
XXI» (1933 A.P.), p. 67, cited hereafter as 
“Treatise of Basri”.

82. It is strange, indeed, that notwithstanding 
these evidences Schacht should have come to the 
conclusion that isn&d originated sometime early in 
the second century (Origins, pp. 36 f.). Stranger 
still is his interpretation of the traditions which 
refer to the fitnah as the starting-point of isn&d. 
Basing himself on Awz&'i* ' s reference to the fitnah 
following the assassination of Walid b. Yazid in 
the year 126 (Tr. IX, 3), Schacht argues that even 
though the statement is correct as to the time for 
the origin of isndd (i.e., circa 126), the tradition 
itself is spurious, for its transmitter, Ibn Sirin 
had dies in 110 A.H. several years before the fitnah
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(Origins, pp. 36 ff.). This is a colossal error.
1 Fitnah1 is a generic terra which signifies civil 
war. It is "because of this that Awzd'x used this 
term with reference to the civil war which Awzd’x 
had himself witnessed and which had had grave con
sequences. In early (as well as later) Islamic 
literature, however, fitnah usually denotes the 
civil war which roughly covers the five years fol
lowing the assassination of the third Caliph 'Uthmdn.
A tradition in Huna.i (p. 139) with the isndd Mdlik -

«

Udfi’ mentions that Ibn ‘Umar (d. 73) performed 
pilgrimage during the fitnah. How, if Mdlik had 
in mind the fitnah of 126, he would obviously not 
have used the term for here the span of time between 
the death of the person referred to and the fitnah 
of 126 is no less than fifty-three years. The 
only fitnah that he could, therefore, have referred 
to would have been either the one following the as
sassination of 'Uthmdn (circa 36) or that following 
the assassination of Ibn al-Zubayr (circa 73). 3?or 
the use of the term fitnah. see:

(i) Abu Hanxfah al-Dxnawarx (d. 282), al-Akhbar
al-Tiwdl (Cairo, I960 A.D.), pp. 145, 158.

*

(ii) Bukhdri refers to three ~fitnahs. the first 
was that following the assassination of ‘Uthmdn,
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the second that of 'Abd Alldh b. al-Zubayr. As for 
the third one, he mentions no particular event (see 
the section on Maghdzx). Bukhdrx also refers to 
the 'umrah of Ibn 'Umar during the time of fitnah 
(see Section on Muhassar). In the Book of ffitnah. 
too, there is reference to fitnah in a tradition 
which mentions Zayd b. Thabit and ' Alx. Obviously 
.enough, here nothing could have been meant except 
the fitnah which followed the assassination of 
'Uthmdn.

(iii) Ibn Mdjah, see the Book of Jand'iz refers 
to the same.

(iv) In the Musnad of Ahmad b. Hanbal this very 
fitnah is referred to (vol. I, p. 185), along with 
the fitnah of Ibn al-Zubayr (vol. I, p. 320; vol. II, 
p. 63).

(v) Wakx', 0£. cit., vol. I, p. 121; vol. II, 
p. 218, p. 397 and often.

(vi) Ibn Sa'd, op. cit., vol. VI, pp. 140 and 
141.

Our own conclusion is that the isn&d had origi
nated around the year 50, but it was not considered 
essential and was therefore not used very consist
ently. See also above p. 60 and nn. 80 f.

83. See Origins, passim, see, especially, pp. 141 ff.
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85. Hamidullah., Sahifah, op. cit., (Introduction.),
p. 4, citing Bal&dhuri, Putuh al-Buld£n. Leiden
edition, pp. 471 £. See also Sidd£qi, Hadith

• •

Literature. op,, cit., p. 41.
86. Loc. cit. See also Sahifah of Hammam ibn 

Munabbih. op. cit., p. 4 and nn. 2 and 5»
87. .Among other factors, it may be noted that the 

first paper factory was established in Iraq, in 178 
(Civilization of Islam, p. 115). This would give 
some idea as to the material hindrances in the 
spread of information. She composition of written 
works began after the lapse of a considerable 
period of time after the death of the Prophet, and 
of the earliest composed works only a few are extant. 
•'The [full-fledged] literary period of Islamic law, 
according to Schacht, began around the year 150."
(Law in the Middle East, p. 50). Por the earliest 
period of the composition of books, see also Early 
Development, pp. 39 £•

88 & 89. Por a fuller discussion of this, see below 
pp. 254 ff.

90. Por his, use of this argument, see Origins, passim, 
especially, pp. 141 ff.

91. ‘ She following incidents of as late as the time

'X
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of Shafi'i give some idea of the difficulties that 
would have been encountered by the earlier genera
tions :

(1) In order to find out the true amount of 
jizyah exacted from the Jews and Christians in 
Yemen under the Prophet's regulation, Shdfi'i 
travelled over the whole of that country and asked 
for information in every province. (IC. al-TJmm.
7 vols., Bulaq., 1321-5, vol. IV, p. 101. Cited 
hereafter as Umm)..

(2) In order to discover the true theory of 
waqf. he consulted many descendants of the -Ansar 
and the Muhanirs. (Ihid., vol. Ill, p. 276).

(5) He consulted more than one member of the 
family of 'TJmar and of the family of ’All about 
so and so. (Ibid., p. 281).

92. Cf. Coulson's moderating considerations regard
ing sweeping about this line of argument, op,, cit.. 
pp. 64 ff.

93. Law in the Middle Bast, p. 46; Introduction, p. 34.
94. Coulson, op. cit., pp. 64 f. Ihis less skeptical 

approach to the corpus of traditions, as a whole, 
does not mean denial of the need for a critical 
study of the traditions, and judging each on the 
basis of its merit. AL though it is difficult to

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

elaborate here the criteria that should guide such 
a critical study, it should be pointed out that 
while isnad is important, yet it is not enough. 
Perhaps a little more use should be made of the 
canons of internal criticism which are known to 
the Muslim scholars as dirdyah and which have also 
been developed during the last few centuries by 
the science of history. Of., the attempt made by 
P. Rahman, 0£. cit., pp. 27 ££•, to suggest and 
apply some such criteria. His attitude, however, 
appears to the present writer as leaning towards 
skepticism to an unwarranted extent.
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CHAPTER II

THE EAEDY PHASE —  PIQH BEPORE ABfl- EAhfPAH

1. See above pp. 27 ff.
2. See immediately below and pp. 68 f.
3 . Loc. cit.
4. Traditions on this' question are found in almost

all the standard works of Hadith. Por a collection 
of these traditions see al-Shawk&nx, IFayl al-Awt&r.

I

8 vols., (Bulaq., 1297), see vol. V, pp. 337 ff.
5. Personally, this writer believes that Abft Bakr's 

attribution of the ruling in question to the Prophet 
was genuine. There seems to be no ground to suppose 
that he would have forged a saying of the Prophet 
which was detrimental to the material interests of 
his own daughter, *JL’ishah. This is apart from the 
fact that fabrication of this kind hardly coheres 
with the historical picture that we have of his 
personality.

6. Por Shx'x criticism of AbCl Bakr's ruling (as 
being opposed to the Qur’&n, etc.), see Ibn Kathxr, 
al-BidAyah wa al-Hihayah, 14 vols., (Cairo, 1351-58), 
vol. V., pp. 290 f. Cf. the noted Shx'x muffasir 
Tabrasx's remarks, Majma* al-Bayln fx Tafsxr al-Qur’an. 
30 vols., (Beirut, 1955-56 A.D.), see vol. XXI., p. 31.

419
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7 .  For the account of the problem given by the
historians, see al-Bal&dhuri, Futfih al-Buldgn. 
(Beirut, 1957 A.D.), pp. 41 ff., cited hereafter 
as Futuh al-Buidin; al-Ya'qftbi, Ta’rikh, 2 vols., 
(Beirut, 1373), vol. II, pp. 12 f.; al-Pabari, 
la’rikh al-Umam wa al-Muluk.. 8 vols., (Cairo, 
1358), vol. II, p. 448; Ibn al-Athir, al-Kgjnil 
f£ al-Ta’rikh. 9 vols., (Cairo, 1349), vol. II, 
p. 152; Ibn Kathir, pp. cit.. vol. V, pp. 282 f., 
al-Bhahabi, Sivar A’l&m al-Bubal §.*. 5 vols.,
(Cairo, 1367), vol. II, p. 89; idem.. Ta’rikh 
al-Islam, ed. Salah al-Din al-Munajjad, et al..
3 vols., (Cairo, 1962 A.D.), see vol. I, pp.
346 ff.; and al-Mas ‘ud£, al-Ianbih wa al-Ishraf. 
ed. ' Abd ALl&h Isma'il al-S&w£, (Cairo, 1938 A.D*), 
p. 350. For traditions, see Shawk‘§n£, loc. cit.

8. For these events, see Ya'qubi, op,, cit.. vol.
II, pp. 127 ff.; Ibn Sa'd, pp. cit.. vol. IV, pp. 
65 ff.; Futuh al-BuldHn. pp. 131 ff.; Dhahabi, 
la'rikh al-Isl^m. pp. cit.. vol. I, pp. 344 ff.
See also Khara.i. p. 80, where Abti Bakr is reported 
to have said; "If they declined [to pay even] a 
rope which they paid to the Prophet, I will strive 
against them".

9. See above pp. 27 f.
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10.

11.
12.
13.

14.
15.
16.

17.
18.
19.
20.

See ITm al-Nadim.' al-Pihrist. (Cairo, al- 
Maktabah al-Tijdriyah, n.d.), pp. 42 ff.

See above pp. 58 f.
See above pp. 59 f.
In the early period, mosque was the main 

centre of intellectual activity, including 
doctrinal discussion. See art. "Masdjid", in 
E.I., vol. Ill, pp. 315 ff., especially pp. 550 f. 
Por the discussion on dogmatic questions, see, 
for instance "She Treatise of Basri”, op,, cit..
•passim. The dominant interest of the Muslims
at this period, however, lay in matters which 
are part of Piah. (See Civilization of Islam, 
pp. 197 f.).

Por this, see above pp. 39 ££•
See below pp. 76 ff.
One of the tasks which engaged the attention 

of the Muslims in the early period was, therefore, 
to collect, all available authoritative traditions. 
See also n. 12 above.

Qur’dn II, 222.
Ith&r A.Y.. 175 ithdr Sh.. 47 f.
Ibid.. 522.
Ithctr Sh.. loc. cit. Here the parallel seems to 

have been drawn from the doctrine of mahr mithl.
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See also Ir. I, 214.
21. See Athar A.Y.. 122 ff.
22. Athar A.Y.. 363; Athar Sh.. 177 ff.
23. We are proceeding on the assumption that the

Athar of Abu Yusuf and that of Shayb&ni contain, 
on the whole, authentic information regarding the 
doctrines of Ibrahim. See below p. 92 and
n. 88.

24. Qur’an IY. 23.
25. Muw. Sh.. p. 242; Athar Sh.. 442 ff. Cf. Wakx',

Q-p. cit.. vol. II, p. 403.
26. Ibid.. vol. Ill, p. 20; Athar A. Y.. 584.
27. Ath£r Sh.. 426.
28. Ibid.. 425; Ir. I, 217 f.
29. II. 230 ff., 236 f.; IXV If., 6 f., etc.
30. Athar Sh.. 472 f.
31. Ibid.. 501, 509, 516 ff.; Athar A.Y..: 632.

634. I*or doctrines on divorce coming down
from the first century, see JEr. II, 10(e), (g),
(h) and (3).

32. Tr. II, 12(a).
33. Athdr A.Y.. 871.
34. Ir. II,'ll(b); Wak£', 0£. cit., vol. II,

p. 230
35. On qisas. see Qur’an. II, 178; V. 45

• •
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36. Ath£r Sh.. 580. Of. Tr. I, 171 and Ir. VIII, 1.
37. Waki', pp. cit., vol. Ill, pp. 8 f.
38. Por these, see the earliest works of figh-&th£r.

especially Athar A.Y. and Athdr Sh., passim. See 
also Tr. II;

39. See ahove, pp. 29 ff.
40. See ahove, pp. 35 ff.
41. II, 241.
42. Waki', pp. cit.. vol-. II, p. 266.
43. Kindi, op. cit., p. 344. It is interesting to

note that the same jjudge took a purely legal view 
of this deviation from piety in respect of another 
question. He regards such a person as having lost 
the requisite moral qualification for evidence.

44. See ibid.. p. 357. C!f. ibid., p. 350. On this
see also Waki*, op. cit., vol. II, pp. 287, 327,
343 and often. Of. Muw. Sh.. p. 262.

45. Ibid.. Waki', pp. cit.. See al3o Kindi, op. cit., 
vol. II, pp. 384 f., 395? vol. Ill, p. 32. This 
question rested on the interpretation of the Quranic 
verse KZIV, 4.

46. Por these non-Quranic sources, see below, pp.
193 ff.

47.' See Qur’Sn II. 106. Por a variant view, see 
Ahmad Hasan, nlhe Theory of Waskh”. Islamic Studies.
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vol. IV, pp. 181-200.
48. See Ir. II, 10(h), a tradition from 'All sup

porting the view that the pregnant widow's period 
of waiting ended either with the completion of 
four months and ten days or with the delivery of 
the child depending on whichever occurs later.
For other traditions on the subject see Athdr A.Y.. 
650, 656, 670, Muw. Sh.. p. 258.

48(a). See ahove p. 75.
49. Qur’&n XXIV, 4 f.
50. See also p. 78 ahove and n. 44.
51. See A. Jaffery, Materials for the History of 

the lext of the Qur’an. (leiden, 1936 A.D.), pp.
56, 126, 197.

52. Athar A.Y., 698; Athar Sh.. 428. See also
n. 46 ahove.

55. See ahove, p. 60, nn. 80 ff.
54. Even though this situation subsequently con

tinued to improve it. persisted till as late as 
the second half of the second century which is 
evidenced in Trs. I, II, III and IX, etc.

55. See the remark of Ihn al-Qayyim, (033. cit.. 
vol. I, pp. 64 ff.) ahout the use of ra’y hy 
the earlier generations. See also Muhammad Ahu 
Zahrah, AhH Hanifah. (Cairo, 1966), pp. 102 f
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56. See "below Chapter V, •passim.
57. We are not necessarily suggesting that the 

word futyd was used at the period under discus
sion, though it might well have been in use.
(See, e.g., Waki', op., cit., vol. II, p. 251 and 
often). Shere can be no'doubt, however, that the 
institution of futyd did exist during the first 
century.

58. See above, pp. 69 ff.
59. Ihat is, a systematized body of knowledge

dealing;with the "practical shar* £ ordinances 
derived from their detailed evidences". S.v.
Al-Sharif al-Jurjdni, al-Ia*rif£t, (Cairo,
1983 A.D.).

60. See below, pp. 179 ff.
61. Cf. Origins, p. 214.
62. Cf. Schacht remarks: "... this common body of

. doctrine is, generally speaking, not the result
of a converging development from original diver
sity towards later -unity, but that the common 
ancient doctrine came at the beginning and was 
subsequently diversified in the several schools". 
(Origins, p. 214). Schacht would, in all probabi
lity, disagree from our opinion expressed above 
insofar as he would date the "beginning" to be
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much, later than we have done, for this "beginning" 
in his view, was the result of scrutinizing the 
practices of the Umayyad period. (See Origins, 
p. 190). So cite from Schacht again: "She exis
tence of a common body of ancient doctrine...does 
not imply that Muhammadan jurisprudence was culti
vated exclusively in one place,- hut that one place 
was the intellectual centre of the first theorizing 
and systematizing activities which were to transform 
Umayyad [sic 1 popular and administrative practice 
into Muhammadan law. She ascendency of a single 
centre of Muhammadan jurisprudence must have heen 
maintained for an appreciable period, because we 

■ find that the common ancient element sometimes 
comprises several successive stages of legal doc
trine." (Origins, pp. 222 f.). In his view, this 
centre was Iraq, and not Medina (loc. cit.) .

Shis view of the "Origins" of Islamic jurispru
dence does not seem to be unjustified for if the 
last decades of the first century were to be 
regarded as the earliest -period of Muhammadan 
jurisprudence, this would mean a too rapid develop
ment of legal doctrines after the year 100 A.H.
If that is so, would it be justifiable to hold the 
view that..." the ascendancy of a single centre
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must have been maintained for an appreciable period

pre-supposition is that from the earliest times of 
Isl£m there has existed a common element which be
came diversified owing to the attempt to define and 
elaborate it-owing to the existence of a common 
source of positive doctrines from the very begin
ning. Moreover, the phenomenon that the Fiqh was 
more highly developed in Iraq in the second century 
than it was in Iiijaz, does not prove that Iraq was 
the original home of ffiqh and that Iraq'retained 
its ascendancy for a considerable period of time.
The common element in the legal doctrines of all 
schools of the early period which Schacht perceives, 
owes itself, as we have pointed out, to a common 
source of inspiration. As for derivation and ela
boration of positive doctrines, they were carried 
on simultaneously at various places, but proceeded 
in Iraq on-a faster pace, as we shall see.

63. See above, pp. 76 ff.
64. See above, pp. 82 ff.

?n ' Indeed the only historically justifiable

65. 2r. II, 18 (a)•
66. Ibid.. .18 (1c).
67. Ibid., 19 (h) and (j).
68. Ibid., 11 (a).
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69. Ibid...11 (c).
70. Ibid.. 12 (5).
71. Ihere is some error of printing, but the doctrine 

undoubtedly is as we have stated. Cf. Athar Sh..
418.

72. Ir. II, 10 (h).
73. Ibid., 10 (e) Cf. S'luw. Sh.. pp. 226 f.
74. Ibid.. 10 (g). The above examples are all taken

from Ir. II, which records traditions from *Al£ and 
Ibn Mas’ud. Shis writer seriously doubts the authen
ticity of the attribution of several of these tradi
tions to these two Companions. Shese have been 
mentioned by ShafL* i in order to show the extent of 
the deviation of the Iranians from the doctrines of 
their two avowed authorities among the Companions,
a fact which seems to have led to a considerable
relaxation of Sh&fi'i’s standards of criticism in 
respect of traditions. Nevertheless, these doct
rines seem to belong to the period around the middle 
of the first century.

75. Kindi, on. cit., p. 345. Ihe technical irregu
larity of this judgment at a late stage, • second 
half of the first century, is a pointer to the state 
of affairs in the first half of that century. Por 
an even more accurate and direct evidence, sae
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JEr. II, -passim.
76. Ibid.. p. 318.
77. Ibid., pp. 344 £. See also p. 346. Cf. on the

question of evidence Waki’, op,, pit., vol. II, pp. 
194 £, 195 f, 200 ff., 252, 273 and 308.

78. Kindi, op. pit., pp. 317 £. 1'he examples given
here are those of judges. Somewhat less irregular 
than these, and yet far from the standards of tech
nical soundness of later juristic schools, were the 
decisions of the legal specialists of the early 
period. Ihis woxild become evident by comparing 
the doctrines of Shurayh, a judge (as embodied in 
Waki*, op. cit., vols. II and III), and those of 
IbrSh^m (as embodied in &fch£r A.Y. and Ithar Sh.).

79. She representatives of the class referred to
above were, for instance, the so-called "seven 
jurists of Medina", the Meccan jurist, ’At&’b. Abi 
Rab&h (d. 113). In Kufa, there were ' ALqamah
(d. 66), Masruq. (d. 63) and Sa'id b. Jubayr (d. 95). 
A fairly important early second century judge-cum- 
jurist was Sha'bi (d. 114). Ihe most prominent and 
competent of them all, however, seems to be Ibrahim 
al-Kskha'i (d. 95 or 96).

It may be noted in passing, in respect of the 
Medinese school, that it would have taken a consi-
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derable period of time "before the "the seven jurists 
of Medina" would have been able to establish their 
reputation. That there should have been disagree
ments as to who did and who did not belong to this 
group, seems to be natural and can hardly be adduced 
as a serious argument against the fact that a . 
class of specialists in lav/ had come into being.
She fact that the second century sources mention 
this group, the members of which generally died 
towards the end of the first century, makes a strong 
case in favour of considering.that there was a core 
of truth behind this semi-legendary reputation. Cf. 
the views of Schacht, Origins. pp. 243 ff.

80. Ibid., pp. 8 f.
81. Por biographical as well as bibliographical 

information about Awza'i (d. 157), s.v.. 3.1. His 
doctrines are mentioned in Ir. IK, and Eabari, 
Ikhtil£f al-Puqahd*, ed. J. Schacht, (leiden, 1933 
A.I.), and ed-. Kern, (Cairo, 1902 A.I.).

82. Por Iraq_, s.v. "al-'IrSk", P.I.. vol. II, pp.
513 ff., "Kufa", ibid., vol. II, pp. 1105 ff., 
"Basra", ibid., vol. I, pp. 1085 f., See also,
Putuh al-Buld&i. pp. 587 ff., 43,4 ff., 485 ff.;
Yclqut al-Hamawi, Mu* .jam al-3uld£n, 5 vols., (Beirut, 
1374-76), see vol. IV, pp. 491-94. S.v.. Basra and
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83.

84.-

85.
86.
87.
88.
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Iraq), Fajr al-Isl&n, pp. 182 ff. j Duh£ al-Isl&m, 
vols., I and II, passim. Fu’'ad EannS Tarazi,
Muslim b. Walid, (Beirut, 1961 A.D.), pp. 19 ff.
She following paragraphs are "broadly based on the 
information contained in the above mentioned sources.

Bor the role of the non-Arab Muslims,, see Fair 
al-Isl&m, pp. 84 ff. and pp. 152 ff.; idem., Duhd 
al-Isl£m, IV edition, 3 vols., (Cairo,. 1365), vol.
I, pp. 5 ff. See especially his views on the impact 
of intermixture of races and peoples, ibid.. pp. 9 
ff.

For a cursory acquaintance with the contribution 
of non-Arab Muslims to Fiqh, see Fa.jr al-Isl£m. pp. 
153 ff., see especially (pp. 154 f.) the citation 
from al-*Iqd al-Farid. For a glance at the contri
bution of non-Arab Muslims to the purely “Arabic
sciences”, see Duh£ al-Islctm, vol. II, pp. 243-318,• <*
passim. For the contribution of the Iraqians in 
this connection, see ibid., pp. 283 ff. See also 
Ibn al-Hadrm, on. cit.., pp. 65 ff. and pp. 95 ff.

See Ir. IX, passim.
See below, pp. 114 ff.
See above, pp. 88 f. and n. 79.
Cf. Origins. pp. 233 ff. and 105 and n. 1. See 

below, n. 91.
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89. For these, see -atliar Sh., -passim, especially, 2,
14, 19, 22, 23, 52, 66 ff., 115, 121 ff., 155 f.,
177 f., 206 f., 220, 396, 442, 575 f., 708 f.,
719 f., 722, 757, 777, 791.

90. Of. Origins, pp. 234 f.
91. Schacht*s view, to reproduce it in', his own 

words, is the following: "Judging from Athar A.Y. and
Athdr Shaih., which are the main sources for 
Ibrdhim's doctrine it appears that opinions of,
and traditions transmitted hy Ibr&him occur only 
in the legal chapters proper, much less in those 

• concerning ritual, and hardly at all in those 
devoted to purely religious, ethical, and edifying 
matters. On the other hand, there are very few 
references to IhrShim inJTr. I which treats of 
rather technical details of law on which Abu Hanifa 
and Xbn Ahi LaylA disagree, Ihese technical legal 
questions, therefore, were in any case elaborated 
only after the tine of "Ibrahim" or whosoever may
be responsible for the opinions contained in 5-thar
A.Y. and £thar Shajb." (Origins, p. 234). Ihe fact
that Ibrahim's name was mentioned neither in con
nection with purely religious, ethical and edify
ing matters, nor in connection with the technical 
details of lav/, but to legal questions proper
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(albeit of a less technical nature), is presumably

taining to purely religious and ethical matters 
should have received prior attention and should 
have been discussed before discussing purely legal 
questions, and that the discussion of these latter 
would have taken place prior to the discussion of 
technical legal details. Furthermore, the consi
deration of elaborate technical legal questions by 
Abu Ilanifah and Ibn Abi Layld., which took place at 
the latest in the second quarter of the second 
century, pre-supposes several decades of discussion 
of what may be termed as non-technical, or less 
technical legal questions. Is it reasonable to 
suppose, then, that someone would have formulated 
doctrines around the year 120 (which underlies 
Schacht's conclusion that the opinions attributed 
to Ibrlhrm date, in fact, only from the time of 
Ilammad, .ibid., p. 234, n. 5), and that within three 
decades after that all this wealth of doctrines on 
technical'.details of law which are embodied in Sr.
I came into existence? Does this not postulate an 
unreasonable leap instead of natural growth and

an evidence in favour of the authenticity of the 
doctrines ascribed to Ibr&him in the Athars. For, 
it seems plausible and natural that doctrines per-
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development?
Another line of argument adopted by Schacht 

against the authenticity of the doctrines attributed 
to Ibrahim, is that "the opinions attributed to him 
express secondary stages in the development of the 
Iraqian doctrines..." etc., (ibid., p. 235), and are,, 
therefore, spurious. He illustrates this by pointing 
out that: "The technical legal thought, for inst
ance, which underlies the doctrine attributed to

i

Ibrahim in. Tr. I, 140, and which is explicitly as
cribed to him in the parallel passages in Ath&r A.Y. 
and Athar Shaib., is so incisive and abstract that 
the historical Ibr&hxm cannot possibly be credited 
with it. It must belong either to Hammed himself, 
who comes in the isndd between Abu Hanxfah and- 
Ibrdhim Hakha'i, or to his period., further, Ibrdhxm's 
alleged statement on the three degrees of intention 
in unlawful homicide is technically so well reasoned 
that it is not feasible in the time of Ibr&hxm, and 
again it must belong either to Hammed himself or to 
the period of HammM." (Origins, p. 235). It would 
perhaps suffice to point out, in order to show the 
utter weakness of this line of reasoning, that 
IbrShim died in the year 95 and Hammed in 120, which 
means that the intervening period between the two

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

4 3 5

does not exceed 25 years. A legal doctrine of 
which Schaeht is sure that it dates from the time 
of Hamm&d (i.e., at the latest 120), can it he 
rejected & -priori as impossible for the year 95?

92. She other possible reason for this attribution, 
from Schacht’s point of view, could be what he 
terms as ’’a literary convention which found’parti
cular favour in Iraq end by which a legal scholar 
or author put his own doctrine or work ■under the 
aegis of his master. Shayb§nx, for instance, 
refers at the beginning of every chapter•of his 
Jgmi* al-Saghxr and at the beginning of Kitdb al- 
Makh&rin fil-Hiyal [sic] to the final authority of
Abd Hanxfa, . as transmitted to him through Abd • 7

Yusuf; this does not mean that the books in question 
were in any way based on works or lectures of Abu 
Hanxfa and Abd Ydsuf but implies only the general 
relationship of pupil to master. We must take the 
standing reference of Hamm&d to Ibrdhxm as meaning 
the same.” (Origins, p. 238). Schacht refers for 
evidence in support of this conclv.sion to ibid.. 
pp. 156 f-. and 165y (for which, see our views 
below, pp. 234 ff.), and to Shayb&nx, Makhdrij fx 
al-Hiyal., ed. J. Schacht, (Leipzig, 1930 A.D.), 
’’Introduction", p. 66, (which is inconclusive).
See also Origins. p. 238 n. 5. and n. 89 above.
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93. ■ For '’traditionalism11, see Max Weber, From Max
Weber: Essays in Sociology, ed. l'r. H. Gerth and
C. Mills., (Mew York, Oxford Books, 1958 A.B.), 
pp. 296 ff.

94. See above, pp. 27 ff., and 67. ff.,
95. Ihe very use of tlie term Companions which, seems 

to be very early illustrates this attitude. At the 
same time it also hints at the rationale of this 
idealization - their association with the Prophet.
Its use in the correspondence between * Abd al-Malik 
and Hasan al-Basra suggests a fairly early use of 
the term. See "•Irea.tise of Basra," 033. cat., 
passim.

96. Ibid., p. 67. Emphases are o'ar own.
97. Ibid.. p. 68. Shis sentence reveals not only

that the early times had been idealized, but also 
brings to light the reason adduced for this ideali
sation. Ihe idea seems to have been that being 
nearer to the Prophet in point of time, the earlier 
generations followed the "Sunnah of the Prophet" 
and were, in general better qualified to appreciate 
the implications of the "teachings of the Prophet".

'98. Loc. cit. She note, which according to H. Ritter, 
was the forwarding remark of al-Hajj&j, repeats the 
expressions of Hasan (Ibid., p. 80).
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99. See below pp. Ill ff. .
100. See "below p. 112 and chapter Y, -passim.
101. One of the reasons was that communication of 

doctrines "between the various centres of juristic 
thought was not as regular and thorough as it "be
came later. In this work we have used the recent
Cairo edition of the work, ed. Ahmad Muhammad

* • •

Sh&kir, (Cairo, 1358).
102. See the two works passim.
103. Ith^r A.Y. 608. Apart from this, for reference

to the Qur’an,see ibid., 643, 651, 652, 666, 698, 
745, 763, 770 and often, including sometimes with
out explicit reference to it, for instance, 811 f .

103a. Ibid., 763. For other instances see ibid., 444,
651, 652, 698 and 770. See also above p. 80.

104. See above pp. 94 ff.
105. Origins. p. 33.
106. loc. cit. She number of traditions from the

Successors transmitted by Ibrahim is negligible,
i.e, 15 and 11 in Ath£r A.Y. ana Ithar Sh. res
pectively (loc. cit.). Ehis is understandable in 
view of the period to which Ibrahim belonged, a 
period when quite a number of Successors were 
alive.

Ifi 107. For reference to practical conduct, as disting-
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438 .
uished from the -verbal statements, see Ath£r A.Y. 
and Athar Sh. -passim. See especially &th£r A.Y..

' 4, 6, 94, 114, 412, 732, etc., (for practices of
the Companions), 62, 65, 69 f, 42 f, 45, 119 ff,
471 f» etc., (for practices of the Prophet). It 
is evident that from practices norms were derived, 
.that is, in this case the attitude, mental capa
city, etc., of the jurist generally played a more 
important role than in the case when a principle 
was embodied in the form of a verbal statement.
For instance, ibid., 94 reports that Ibn Mas'ftd 
. and his. Companions performed 'asr prayer late.
From this it can be derived either that it is 
meritorious or at least permissible to do so. lo 
take another instance: ibid., 114 states that while 
in journey Ibn 'Umar used to perform supererogatory 
prayers on his mount, without any regard for direc
tion [i.e., without taking care that he was facing 
the Ka’bahl; but when he prayed fard or witr. he 
dismounted and prayed on earth. From this can be 
derived the rule that while it is proper to perform 
supererogatory prayers on the mount, without regard
for direction, one should perform fard and witr

v •

prayers on the ground.
108. See Athar A.Y. and Athar Sh. -passim. For an
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exception to this rule, see ilthcir A.Y.. 38 and 52. 
The former states that the Prophet lay' down on 
his hack and slept. Then he woke up and prayed 
without making wudu*. £he latter tradition states 
the doctrine of IbrShim that any one who slept 
standing, sitting, etc., is not obliged to make 
wudu’. while the one who slept while lying down 
is obliged to do so before xoerforming the ritual 
prayer. The only possible explanation is that 
this doctrine was based on the theory of the 
personal privileges of the Prophet. See Athdr Sh.. 
162.

109. We are assuming that the principle embodied in 
these traditions —  that one is bound by the

• Prophet’s precepts and practices —  was shared by 
Ibrahim, and it is for this reason that he trans
mitted these traditions.

110. That is, 53 in Athdr A.Y. and in Ath&r Sh.
(Origins, p. 33). There are several early works
e.g., Muw. Sh., Hu,ia,i, etc., which contain several 
more traditions from IbrShim. .

111. Assumptions such as these -underlie the arguments 
of Schacht on the "growth of legal traditions".
See ibid., pp. 140 ff.

(fH 112. Of. loc. cit.
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113.
114.
115.
116.

117.
118.

See Ath&r A.Y. and AthSr Sh., passim.
See above pp. 67 ff.

. See aTsove p. 99.
See -fcthar A.Y.,. 651. 652 and 654. Traditions 

651 and. 652 mention the doctrine of Ibn Mas’ftd, 
based on a Quranic verse; that the pregnant 
woman's period of waiting ends with child-birth, 
the same doctrine is mentioned in ibid.. 654 as 
the doctrine of Ibrilixm without any mention of 
Ibn Mas ’ dd or of the Quranic argument on the basis 
of which Ibn Mas'tid supported the doctrine, to 
talce another example, nth dr Sh., 598 mentions 
the doctrine of Ibn llas'fld that if an unmarried 
man and woman had sexual intercourse, they should 
be beaten with lashes (the punishment prescribed 
by the Qur’&n) and banished for one year. It also 
records the variant doctrine of ' -All that banish
ment could lead to morally reprehensible conse
quences (fitnah). Athdr Sh., 599 merely repeats 
the statement that it was fitnah, without the 
mention of ‘Ali or any other authority.

For statistics, see above p. 99*
See Athdr A.Y. and itth&r Sh., passim, e.g., 

■ftthdr A.Y., 633 and 635 and Jtthdr Sh.. 598 f. 
and often.
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119.

120

121.
122.
123.
124.

125.

126.
127.
128. 
129..

This also represents the growing technical 
interest in the collectipn of traditions as such.

See, for-instance, his statement: uThe Compa
nions of Muhammad agreed on nothing relating to 
salgh as they agreed on..." (Athdr A.Y.. 93).
See also ibid., 390 and 418, which refer to the , 
practices of the Companions, in such a manner as 
to imply their i.jmd*, but without categorically 
stated it as such.

See above pp. 94 f. and n. 95.
See below pp. 188 f., and 220 ff.
See also below pp. 160 ff., and pp. 268 ff.
For these, see Tr. II, -passim. Even if these 

doctrines do not represent authentic traditions 
from the authorities to whom they are attributed, 
they represent a very fairly stage in the develop
ment of law around the middle of the first 
century.

For further examples,see ibid.. 10, 25, and 
Ithdr Sh.. 115, 121, 220, etc.

Cf., ibid., 457 and Tr. I, 88.
Qur’an IV. 15.
See, e.g., 1thdr A.Y., 598, 601, 650, 656, 679.
Ibid., 629. For application of this principle 

to various questions.. See, for instance, ibid.,
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130.

131.

132.

133.
134.

135.

136.

137.

138.
139.
140.

4 4 2

58, 597 and 618.
See Ibid.. 618, 619, 633,.634, 637, 656, 679, 

717, 720.
See ibid.. 618, 619, 626, 627, 637, 679, 728, 

741, 742, 758, 869} Athar Sh.. 337, 757, etc.
See Athar Sh.. -passion. See especially 177,

442, 575 ff., 622, 634.
. See, for instance, Athar A.Y., 434 and 778.
See, for example, question of evidence of 

minors, Athar Sh.. 634. Of . the more formal 
attitude of Shaybani (loc. cit.).

Of. Tr.. II; Wald*, op.. cit., -passim; and 
Kindi, on. cit.. passim.

An important aspect of the development of 
Islamic Fiqh was the trend towards greater forma
lism and strictness,, which led to placing an ever 
higher value on systematic consistency.

For the culmination of this trend, see Shaybani, 
al-Jgmi’ al-Kabir, ed. Aba al-V/afa’ al-Afghani, 
(Cairo, 1356), passim. Tr. I, marks the beginning 
of this trend.

Athar A.Y.. 623.
Ibid., 628.
We see the vague beginnings of this trend in 

references such as the one contained in Athar A.Y.,
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141.

142.
143.
144.

145.
146.

147.
148.

149.

98, for which, see n. 120 above.
This •berm is used here to signify the opposite 

tendency of ra’y, and thus denotes authoritative 
doctrine or precedent, rather than "traditions 
from the Companions1’, which is the classical con
notation of the term. For the classical connota
tion of athar. see below,p. 121 and n. 2. For this 
kind of use of athar. see Tr. IK, 501. and Hu.ja.j. 
•passim.

Zahiriten. p. 5*
Ibid.. pp. 5 f.
Muhammad b. 'Abd al-Karim al-Shahrast&ni, al- • 7

Milal wa al-Nihal. ed. M.S. Kilcini, 2 vols.,
9

(Cairo, 1961'A.D.), vol. I, p. 199.
See below pp. 113 ff. and 268 ff.
There were, besides these, other factors as 

well which contributed to familiarising the use 
of ra’y in Iraq. See below pp. 113 ff.

Zahiriten. p. 11.
loc. cit. Ra’y and qiy&s together represented 

one out of the two main strands. For the tradi
tionalist strand,see above, pp. 27 ff., 67 ff., 
and 94 ff.

See, e.g., Ibn al-lTadim, 0£. cit., p. 298;
Ibn Qutaybah, Ta’wil Hukhtalif al-Hadith. ot>. cit..
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pp. 15 ff. and often.
150. See below, pp. 278 ff.
151'. See above, pp. 89 ff. and p. 112.
152. S.v. "KhSridjites”, E.I.. vol. II, pp. 904 ff.
153. S.v. "Bjahm’1, E.I., vol. I, pp. 1001 f. See 

also W.M. Watt, Free Will and Predestination in 
Early Islam. (London, 1948 A.D.), pp. 99 ff.
Cited hereafter as Free Will and Predestination.

154. S.v. "al-Mu*tazilah", E.I.. vol. Ill, pp. 787
ff. See also Zuhdi Hasan J&r ALldh, al-Muftazilah.*
(Cairo, 1366).

155. S.v. "Shi'a". E.I., vol. IY, pp. 350 ff.
156. S.v. “Kadariya", E.I.', vol. II, pp. 605 f.
157. S.v. "Murdrii’a", E.I., vol. Ill, pp. 734 f.
158. Free Will and Predestination, pp. 34 ff.
159. Ibid., p. 38.
160. See the “Treatise of Basri", passim.
161. For their doctrines, see Shahrast&ni, op. cit

vol. I, pp. 43 ff.j Abd al-Hasan al-Ash'dri, 
Maqgldt al-Isldmiyxn. ed. M. M. 'Abd al-Hamid,
2 vols., (Cairo, 1369), see vol. I, -passim, esp. 
pp. 217 ff. (Cited hereafter as Maqdldt). See 
also Free Will and Predestination, pp. 61 ff.

162. Maq&ldt, vol. I, pp. 217 ff.J and Shahrast§n£, 
o-p. cit., vol. I, p. 45. It must be emphasised
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that the opponents of the Mu'tazilah (e.g., al- 
Ash* ari, d. 533) .were not trying to stress the 
arbitratiness of God’s Will. Their opposition 
to Mu'tazilism seems to have been motivated by 
their emphasis on God’s Omnipotence and the 
inscrutability of His ways. The difference 
between the two approaches was subtle, and yet 
significant. . The Iiu'tazili position seems to 
have been, at least in the sight of their 
opponents, that God was righteous because (and 
only as long as?) His operations conformed to 
a set of norms of goodness and righteousness.
On the other hand, al-Ash'ari, wo might say, 
considered God to be righteous unreservedly, to 
be the One Whose operations could not be subjected 
to the human criteria of evaluation. His view 
was that whatever God willed was right owing to 
the very fact of His willing it, irrespective of 
whether it seemed to affect men advantageously 
or adversely. For the views of al-Ash*ari, see 
al-Ash' ari, The Theology of Ash'ari, (embodying two 
treatises of al-Ash*ari) ed..and tr. R. J. McCarthy, 
(Beirut, 1953 A.D.0, pp. 76 ff., and 97 ff., idem., 
al-Ib§nah *an Usdl al-Diygnah, tr. Walter 0. ICLein, 
(Hew Haven, 1940 A.D.), pp. 107 ff. The above
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163.

164.

165.
166. 
167.

conclusions are "based on this writer's paper: 
"Man's Moral Responsibility: Ihe Significance
of al-Iaft&z&nx1 s views on TalcLxf assessed in 
terms of the Historical Development of such 
Views", (typescript contributed to Dr. W.C.
Smith's Seminar, Institute of Islamic Studies, 
McGill University, Montreal, January, 1963 A.D.,
I.I.S. library, Vertical Rile),see especially 
pp. 5 ££•

ShahrastSni, op. cit.. vol. I., p. 146;
Maqdldt. vol. I, pp. 202 ff.

See al-M&turidi (d. 332), Sharh al-ffiqh al- 
Akbar. II edition, (Hyderabad, 1356), passim. . 
P6r its translation see A.J. Wensinck, The Muslim 
Creed, (Cambridge, 1932 A.D.), pp. 103 f.

Shahrast&ni, op. cit., p. 91..
Sharh al-Piqh al-Akbar, op. cit., p. 5.
We are not suggesting that the ideas expressed 

during the third and fourth centuries go back to 
Abd Hanifah. What we are suggesting is that 
since these ideas did not come out from the 
vacuum, the absence of any evidence to the cont
rary justifies the conclusion that more or less 
the same ideas, in vague and embryonic forms, 
constituted what we have stammeringly termed,
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168.
169.

170.
171.

172.

owing to lack of clearer evidence, the "general 
climate of theological opinion."

Ihn al-Athir, on. cit., vol. VIII, p. 120.
Schacht remarks the same with regard to M&turidi 

on the "basis of his study of the manuscript of K. 
al-ffawhid of M&turidi (still unpublished). See J. 
Schacht, "Hew Sources for the History of Muhammadan 
Iheology", Studia Islamic a. Paris, vol. I, (1953), 
p. 35. See also his remark on p. 4-2: "M&turidi
shows himself very hostile to the Mu'tazilah, while 
at the same time being in no small degree influ
enced by their doctrine...."

Peewill and Predestination, p. 151.
Sayyid Hurt add, Ithaf al-Sadah al-Huttaqin. 10 

vols., (Cairo, 1311), see vol. II, pp. 5 ff. We 
take this as an accurate formulation of disagree
ments between al-Ash'ari and aL-Maturidi. Even 
though this writer has not been able to use K. al- 
lawhid of M&turidi, the general remarks of Schacht 
about the attitude of the author and about the 
contents of the book corroborate the correctness 
of this conclusion. See Studia Islamica. vol. I," . 
PP* 35, 4-1 and 42.

Maqdlat. vol. II, p. 144. It is significant 
that a group which denied that God's ordinances
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were related to ’ilal, also denied qiy&s. and vice
versa, loc. cit. See also Taftclzctni, al-Talwih

*

_'_ald. Kashf Haqa’iq al-Tawdxh, cited in Zahiriten.• 11 • | •" 11
p. 12.

173. Milal, vol. I, p. 45. What we are suggesting is 
that a conscious affirmation of the role of human 
reason in religious matters, and the notion that 
religious ordinances are "based on wisdom created
a "basis for a conscious application of human 
reason to what were considered to "be revealed laws, 
and this possibly accounts for the comparatively 
greater vogue of ra’y and qiy£s in Iraq.

174. la’wil Mukhtalif al-Hadith, op. cit., pp. 15 ff.
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CHAPTER III 

TEE SEMANTIC EVIDENCE

1. 'Abd al-Uabi b. 'Abd al-Rasul, Dustur al-'ULama*.
4 vols., (Hyderabad, 1529), see vol. II, p. 15.
(Cited hereafter as Dustur al-'Ulanla,).

2. Ibid., vol. I, p. 37; T£.j al-'Urus. vol. Ill, p.
4. It is significant that Shctfi'i, generally re
served the term athar for traditions from the Com
panions (Origins, p. 16).

3. Whenever page numbers of Tr. I or Tr.IX have
been cited in this chapter, they refer to the edi
tions of these treatises published under the edi
torship of Abu al-WpLfjT al-Afghani. (For details, ^ -

• see the bibliography at the end).
4. Ihe instances of this ldnd of use are the follow

ing:
(i) For a tradition regarding the distribution 

of' booty during the caliphate of 'Umar and of 
'Uthman. (Ibid., 1, p. 5).

(ii) For a tradition from 'Umar and 'All -(Ibid.,
15, p. 52).

(iii) Another use: ,!We have received none except
one hadith from the Prophet or his Companions."
(Ibid., 9, p. 41. Emphasis is our own).

449'
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To these should he added the following examples 
of the use of the terra with reference to traditions 
from the Companions in other works of Abu Yusuf and 
Shaybani: See I<har£.i. p. 19, fr:n connection with 
’Umar's approval of a certain principle in the 
distribution of booty); p. 65, (referring to several 
traditions with the seme content, attributed to the 
Prophet and to ’Umar); p. 70 (a tradition from ’Umar 
with which Ibn ’AbbSs agreed); Euw. Sh., p. 323,
(a tradition from ‘ALx); ibid., p. 97, (a hadith 
from ’Umar). See also Hu.i a.j, p. 164, etc.

5. See above p. 121, n. 1. Por the examples of its 
use in the sense of 'tradition' as such, without 
any reference to the Prophet and/or the Companions,

i

see Khardj. p. 6, where Abu Yusuf mentions to the
Caliph that he has written for him "good ahadlth".

»

See also ibid., p. 39 where a shaykh of al-Hirah 
(according to another manuscript, al-Jazirah), from 
whom Abu Yusuf had inquired about the agreements 
concluded between the conquering Iluslims and the 
local populace, etc., writes to Abu Yusuf the infor
mation available to him, making it clear that it was 
not derived from the fuqah£’ , but consisted of 
ahetdith of the specialists in these matters (manyusaf 
bi ’ilm dhalik).
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6 .

7.
8.

9.
10.

11.

12.
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For a few instances of hadith in the sense of 
traditions from the Prophet, see Khar&n. p. 89 
(ahadxth from the Apostle of ALl&h); p. 121 
(hadlth from the Apostle of AllSh); p. 18 (refer
ence to ahctdith and ctthctr followed by citation 
of two traditions from the Prophet); luw. Sh.. 
pp. 261 and 389; Hun an, p. 2, p. 3, p. 15, p. 51, 
p . 57, p. 189 (ai-hadith al -mu s t af £ d from Ibn-.TrT..-1(# —  --- , ^

'Abbas that the Apostle of AllSh); p. 201, lines 
3 and 5j p. 230, and often.

See n. 5 above.
Fayrdz&b&di, Q£mus„ II edition, 4 vols.,

(Cairo, 1952 A.I.), vol. I, p. 170.
Muh. St.. vol. II, p. 3.
Ahmad h. P§ris h. Zakariyah, Hu*.jam Maq£yis 

al-Lughah. ed. 'Abd al-Sal3m Muhammad HSrdn,
6 vols., (Cairo, 1368), vol. Ill, pp. 60. f.

loc. cit. See also Zamakhshari, As£s al- 
Eaiaghah. (Cairo, 1372), p. 222.

See Ibn F&ris, op., pit., p. 60, (The expres
sion 11 n&’ at al-rih sand* in” was used when winds 
came through the same course). See Zamakhshari, 
op. cit., p. 222, especially the quotation of 
the couplet of ‘Umar b. Abi Rabi'ah: nQad
narrat al-rih bilaS. dhaylah&/wa ustanna fi
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atl£lih§. wgbilu11.
•'

13. See Ibn B&ris, 033. .cit., p. 60, and Zamakhshari
on. cit.. p. 222.

14. Loc. cit.
15. Lane, Lexicon, ed. Stanley Lane-Poole, Book I

in 8 parts, (New York, 1893 A.D.), see part IV, p. 
1438. (Cited hereafter as Lexicon). See also Ibn 
Manztfr, Lis§n al-'-Arab. 15 vols., (Beirut, 1374-76), 
vol. XIII, p. 224. (Cited hereafter as Lis&n). See 
further for the use of sunnah in this sense:
DxwHn Hassan b. Ih&bit, ed. .'Abd al-Rahm&n al-11 • l_r' T""" 1 “ " T" • .
Barq$qx, (Cairo, 1929 A.D.), p. 24, line 3; Abfl
al-Baraj al-Isfah&ni, K. al-Aghanx. 21 vols.,
(Beirut, 1956-57 A.D.), vol. V, p. 143, line 3;
vol. VI, p. 227, line 7; vol. VII, p. 180, line
3; vol. X, p. 241, line 12. (Cited hereafter as
Agh|ni). ffgt.j al-'Urfis. vol. IX, p. 244, lines 7
and 8; Lis§n, vol. XVII, p. 88, lines 9 and 11;
al-MufaddalxySt. ed. Ch. Lyall, (Oxford, 1921 A.D.),

• •

p. 185, line 15 (repeated p. 542, line 12 and p. 791, 
line l); Farazdaq, BiwSn, ed. 'Abd ALl£h Ism&'xl al- 
S&wi, (Cairo, 1936 A.D.), p. 329, line 4; M  al- 
Rummah, Dxw£n Shi'r jDhu al-Rummah. ed. C.H.H. 
Macartney, (Cambridge, 1919 A.D.), p. 4, line 11; 
p. 266, line 4; 'Umar b. Abi Rabi'ah, Diw3n. ed.
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Muhammad Muhy al-Pln 'Abd al-Hamid, (Cairo, 1935 
A.P.), p. 25, line 14; p. 133, line 7» al-Akhtal, 
Shi'r al-Akhtal. (Beirut, 1891-52 A.P.), p. 278, 
line 6; PiWcin ‘Ubayd al-Abras al-Sa' adl al-Asadx.

/ ed. Charles Lyall, (leiden, 1913 A.P.), p. 67, 
line 13; labari, Ta’rikh, vol. V, p. 123, line 5; 
vol. VII, p. 281, line 1 .

16. Lexicon, part IV, p. 1438.
.For instances of the use of the term sunnah in 

this sense, see Piwan Hass§n, p. 24, line 3,
Aghdni, vol. VI, p. 128, line 8; vol. VII, p. 179,
line 2; vol. IX, p. 139, line 2; vol. XII, p. 379,
line 4; vol. XIII, p. 73, line 13; J&hiz, X. al- 
Hayawctn. ed. ‘Abd al-Sal&m Muhammad Hardn, 7 vols.
(Cairo, 1943 A.P.), vol. VII, p. 34, line 2; Id.j
al-'Urfls, vol. I, p. 256, line 14 (sunnah of al- 
Fdrdq., i.e. ‘Umar, the second caliph), Lis&n. vol. 
XIV, p. 291, line 20, (a.sunnah and its leader, 
Labid); Mufaddalxy at, p. 830, line 1 ; Pxw&n 
Farazdaq. p. 308, line 3; hxwan Kuthayyir b. ‘Abd 
al -Rahm£n al -Ehu z a * i, (n.p., 1930 A.P.), p. 35, 
line 7; ‘Hbayd All&h b. Qays, al-Auqayydt, ed. 
Muhammad Ydsuf Hajm, (Beirut, I378), p. 9, line 12; 
al-Qdli, Simt al-La’dlx, ed. 'Abd al-'Azxz al- 
Maymani, (Cairo, 1936 A.P.), p. 393, line 18,
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17.
18.
19.
20.

(qaa&’uhu sunnah wa qawluhu mathal); Rapa* ia 
bayn Jarir wa Baraziaq, ea. Anthony Ashley Biran, 
vols., (Leiaen, 1908-09 A.D.), vol. II, p. 1015, 

(the sunnah’of the two 'Umars, i.e., of 'Umar b.■ 
al-Khattclb ana 'Umar b. 'Aba al-'Aziz); labari, 
la’rllda, vol. VII, p. 53, line 1 ; Buhtari, K. al- 
Ham£sah, (Beirut, 1910 A.D.), p. 23, line 10 (a 
couplet of Zuhayr). Iliat sunnah ana sxrah were 
synonymous is provea by the fact that the- famous' 
couplet of ICh&lia b. ‘Utbah. al-Huahali: Ba la
ta.jzi'anna 'an sunn, at in anta sirtah£/ Ba awwalu 
radin sunnatan man yasiruha. (A^hgni, V, p. 128, 
line 8), has been reportea with slight variations 
which are significant. In one instance, slrtahg. 
has- been replaced by sanantahS. (ibid., vol. XIII, 
p. 73, line 13) ana in the two other instances the 
wora sunnah in the first line of the couplet has 
been replace a by sir ah (l'dj al-'Uras, vol. IX, 
p. 244, line 7; Lis&n. vol. I, p. 3 7 7 ,  line 12). 
See also Appendix II.

Ibn B&ris, op. cit.. p. 61.
Cf. Bazlur Rahman, pp. cit., pp. 2 ff.
Diwdn Has sin b. Th&bit. p. 248, line 1.
IQj al-'Urus. vol. I, p. 256, line 14; Lis£n, 

vol. I, p. 377, line 12.
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23.
24.
25.

26.
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Nag3*id, p. 1015, line 15.
Simt al-La*3l£, p. 397, line 18. For other

instances showing the normative nuance of the
word see Diw&n Farazdaq, p. 308, line 3;
Hufaddaliydt, p. 830, line 1; Bugayat. p. 9,• •
line 12; al-Mu* allaq£t al^Ashar, ed. al-Shan- 
qiti, (Cairo, 1353), p. 105, line 6; l£:i al^Urfls. 
vol. IX, p. 173, line 18.

Qur’Sn XL. 85; XLVIII. 23; XXXIII. 38; etc. 
XXXIII. 43; XLVIII. 23.
VII. 38; XV. 15; XVIII. 55} XXXV. 431. Of.

III. 137: "Sunnahs have passed before you....*’ 
which, in this writer’s view, refers to the 
same theme.

Bayddwi, vide. his Commentary, verse VIII.. 38. 
Cf. Hurgronje's remark: "Sunna [sic]....can he 
taken both in the active and the passive sense: 
a man's sunna is both the way in which he usually 
acts, and the way in which things happen to him.
She manner in which Allah has usually treated, and 
still treats the generations who reject His Messen
gers, is repeated by /illah’s sunna in the Koran, 
whereas the 'sunna of the former generations' refers 
repeatedly to the manner in which, or the rule 
according to which, they had been treated. Thus
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the 1 sunna of the Prophet' is-the way of acting, 
or, following an extension of the meaning which 
the later system applied to this term, the way 
of acting which he prescribed to others during 
his lifetime, or which he allowed to go on around 
him without reproof." (Hurgronje, op. cit.,
p. 268).

27. Qur’&n XXXIII. 21. This is not an isolated 
■ remark about Muhammad, but seems to be the
consistent view of the Qur’Sn with regard to the 
prophets as such. See, for instance, IX. 4.

28. See, for instance, Muslim, "M a s i d ". "Imjn"; 
Tirmidhi, "Sal&h"; Abu D&wud, "Tal&a", and
1 V  1 1 "r’ " ^ ""H

"Sunnah". Ibn M&.jah, "Tal^q". "Mikgh": Nasili
"Qud£h"; Ahmad b. Hanbal, Musnad, vol. II, p. 124.

• • '

29. ’ Ehardj, pp. 14 and 115.,- Of. Pazlur Rahman,
(op. cit.,. pp. 8 f.) who argues on circumstantial 
grounds for the possible genuineness of this state
ment attributed to 'Umar.

50. Tabari, Ta’rikh, vol. Ill, p. 297. Schacht
considers the connotation of the term sunnah in 
this particular case to have been political and 
administrative rather than legal (Introduction, 
p. 17). It is true that the occasion when this 
sentence was uttered the subject of the conversa
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tion was primarily administrative and political. 
Phis does not warrant, however, the conclusion 
that the expression itself signified this res
tricted scope of the sunnah.

31. ’’Preatise of Basri”, p. 68. (Emphasis is our 
own). Phis letter was written to 'Abd al-Malik 
and hence between the years 75 and 86. Cf.
Islamic Methodology, p. 12 for the views of Pazlur 
Rahman as to the content of the concept of the 
Sunnah of the Prophet as embodied in this letter. 
(It is incorrect, however, to state, which Rahman 
does, that... ” ’’Hasan tells 'Abd al-Malik b. 
Marwdn that although there is no Hadnth from the 
Prophet..-. ” (Ibid., p.. 12). Cf. also Origins, 
pp. 74 and 141. It needs to be pointed out here 
that the sunnah of the Prophet has not been put 
forth by Hasan as the argument in support of his 
doctrine of Qadar, which is the claim of Rahman 
and Schacht. What he is saying is that the 
doctrine of Jabr did not constitute an item of 
belief to which the salaf subscribed. Hence the 
main argument of Hasan against the opponents is ■ 
that the salaf did not subscribe to this doctrine 
and hence it is an innovation, a statement which 
he even explicity makes. (See ibid., p. 68).
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Here he is merely trying to fortify the authority 
of the salaf by stating their merits and one of 
those merits is that they followed the sunnah of 
the Prophet.

repeated in the following words: "hakama bi ghayr

'bunnah of the Prophet", see p. 165 (twice), and
p. 166.

those who are indignant at [the sight of] the dis
obedience to God and summon towards the "Book of 
Allah and the sunnah of His Apostle and the sunnah 
of the believers...," cannot be accused of extre
mism. (Loc. cit.). The expression sunnah of the 
believers is significant. It seems to refer, 
broadly, to the way of life of the Muslims as a 
whole which was based on the Book of AllSh and the 
sunnah of the Prophet. Ibn Ibfid' s reference to
"sunnah of the believerd' is broadly the same as 
the concept of practice. Por practice, see below

32. See his letter in Barr&di, K. al-Jawahir. (Cairo 
1302), p. 157.

33. Ibid.. 158. On p. 160 the same accusation is

m£ anzal .Allah wa kbalafa sabil Allah wa sabil
sahibayh.11 
• •

34. Loc. cit. Por other examples of the expression

35. Ibid., p. 164. He says that on the contrary
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pp. 209 f£.
36. "Risalah f i al-Sah&bah", in Muhammad Kurd ‘ Ali, .— .  .

ed. Ras& * il al-Buiagh§.’. IV edition, (Oairo, 1954 
A.L.), p. 121.

37. Loc. cit.
38. Ibid.. p. 122.
39. Ibid.. p. 126.
40. This meant the first four Caliphs. (See Hu.1 a.i .

p. 32). Another expression for the same was "al- 
khulafg.* al-r&shid'fin" (the reference, in both the 
cases, being to the first four caliphs) and was 
used, for instance, by Layth in his letter to MSlik. 
(See Ibn al-Qayyim, I*l§m al-Muwaqqi*in. vol. Ill, 
p. 96).

41. Ibid.. p. 126.
42.. This indictment is much the same as Abti Yftsuf1 s

indictment of al-Awza’i andtthe Hijazis. (See Tr. 
IX, 1, p. 11, and 3, p. 21).

43. Of. Origins. pp. 58 f., pp. 103 f. and 137.
44. Of. above pp. 121 f.
45. See Appendix II.
46. See above pp. 124 f.
47. See Tr. IX, 25. For a similar example see the

letter of Layth b. Sa'd (d. 165) the well-known 
Egyptian jurist in I*l§m al-Muwaqqi*in. vol. Ill,

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

48.
49.
50.
51.

52.
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p. 95. Speaking of the Companions who were sent to 
different places for .jihad, Layth says: "And in
each of their battalion there was a group who taught 
the Book of Allah and the sunnah of His-Prophet and 
who exercised ijtihad in matters which the Qur'an 
and the sunnah had not explained for them." It will 
be noted that in the last part of the sentence 
11 sunnah of the Prophet" was inadvertantly replaced 
by the term "sunnah" which shows their equivalence.

.fithar A.Y.. 478.
Tr. IX, 13.
Tr. IX, 50.
Qur'an XXXIII. 21 cited by Awza'i in Tr. IX, 23. 

Only once does Awza'i use the term sunnah without 
explicit reference to the Prophet. (See ibid., 37).

Por these references, see Tr. IX, 1, (a practice 
of the Prophet); 2 (a saying of the Prophet); 3 (a 
practice of the Prophet); 4 (the denial of the reli
gious relevance of an institution because of its 
non-existence in the time of the Prophet); 5 (a 
practice of the Prophet continued by a'immat al-hudd. 
S-ee, for the meaning of this expression, n. 40 above); 
7 (a practice of the Prophet subsequently followed 
by the Muslims); 8 (a practice of the Prophet subse
quently practised by Muslim rulers); 9 (the same as
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above); p. 46 (the same as above); 17 (a practice 
of the Prophet); 20 (a saying of the Prophet); 23 
(a practice in the time of the Prophet); 26 (argues 
for the permissibility of a practice which was held 
as permissible in the time of the Prophet, support
ing it by a saying of the Prophet); 31 (a saying of 
the Prophet); 34 (a practice of the Prophet); 48 (a 
practice of the Prophet (p. 129), and an analogy 
based on an event in the life of the Prophet (p. 130); 
50 (a practice of the Prophet which, says Awz&'i, 
has the greatest claim to be followed).

53. . Ibid.. 4.
54. lor instances of reference to practice without 

the mention of the Prophet, see ibid., 3, 6, 9, 14,
19, 25, 32.

As for references to practice as a supplementary 
evidence and claiming its introduction by the Pro
phet, see its instances in n. 52 above.

55. See ibid., 6, 9, 19, 25 and 32. In several of 
these, the reference is to the a’immah and/or the 
<ulam§.> which shows the continuity of practice and 
thus reinforces the claim of i.im̂ *. Ihe reference 
to the <ulam£* seems to serve the purpose of showing

i that the practice concerned was religiously un
objectionable.
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56. Origins, p. 22, on the "basis of Zurqdni.
57. Muw.. p. 100. The purpose of the tradition is 

that even what the Prophet forgot (or.was caused 
"by God to forget) had a normative significance.
Por another example of the use of the expression 
"sunnah of the Prophet”, see Muw. .  p. 513. Por an 
instance where sunnah has "been used without any 
explicit reference to the Prophet, "but contextually 
it could mean nothing else hut sunnah of the Prophet, 
see ihid.. p. 314 where Mdlik states that in matters 
which are tifaridah or n&filah" one may not innovate, 
and may only follow that which the Muslims have 
followed. MSlilc thereafter adds that the Apostle
of ALlSh performed i*tik£f and the Muslims came to 
know thereby the sunnah of i ” tikdf. Por still an
other instance of the use of sunnah meaning "sunnah 
of the Prophet" see ihid.. p. 77 where MSlik quotes 
some scholars as holding the view that there had 
never been any call for prayer and iqdmah in the 
two * Ids "from the time of the Prophet till to-day." 
Thereafter Mdlik adds: "And that is a sunnah with
regard to which there is no disagreement among us."

58. Por his view that the sunnah followed by the Medi- 
nese rested on the sunnah of the Prophet, see pp. 209
f . and n. 132 below.
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60.

• 61.
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Besides these, there are several uses of sunnah 
without explicitly relating it to the Prophet or to 
the Companions. Pol* a. few instances, see p. 130 
above and pp. 148 f. below.

Besides these there are numerous references.in 
Hu.ia.j. See for instance p. 137 line 6 and line 2 
from below; p. 141; p. 147; p. 169; p* 214; and 
often.

It may be recterated that the term sunnah was 
used in the classical Islamic literature and conti
nues to be used even to-day in a variety of mean
ings. S.v. "Sunnah" in Th&nawx, Kashshitf Istilcthat 
al-Bunun. (Calcutta, 1862 A.D.), p. 703 ff., (cited 
hereafter as KashshSf); Abft al-Baq&’, Kulliy^t. 2 
vols., (Bula^, 1253), p. 203 (cited hereafter as 
KulliySt). According to Abu al-Baqfi' the term 
sunnah is not restricted as such to the sunnah of 
the Prophet; it means t aria at al-din which is the

'i *

model behaviour either of the Prophet (consisting 
of his sayings and deeds) or of his Companions.
In Shaft’i, however Abu al-Baq&’ point out, the use 
of the term sunnah is restricted to the "sunnah of 
the Prophet alone" (ibid., p. 203). According to 
Kashshaf (p. 703) one of the meanings of the term 
is shari’ah. It also means that which is proved by

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

464-

means of the sunnah (i.e., one of. the four adillah) 
is also called sunnah (loc. cit.), and "established 
religious practice without its being made fard or 
w£.1ib and by this "established practice is meant 
that which the Prophet consistently practised such 
as the prayer of tar£wih. And if deviation of any 
such sunnah is considered blameworthy then it is 
termed sunan al-hudd or sunnah mu* aMcadah" (ibid.. 
p. 704). Some of the examples mentioned by AbCt al- 
Baq&’ are noteworthy: "Sunnat al-*ibHdah or sunnat
al-ittibS/ such as pronouncing of tal&g during the 
tuhr in which a person has not had sexual inter- 
course; and the sunnah of mashd*ikh such as number 
nine in brushing teeth", etc., (Kullxydt. p. 203).

62. H&shirniydt al-Kumayt. (leiden, 1904 A.D.), p. 32,
line 4. See Pazlur Rahman, op. cit., p. 8 for 
reasons why sunnah here can possibly mean "sunnah 
of the Prophet" only and nothing else. Por another 
example of the use of sunnah along with the Qur’&n, 
see the treatise of Ibn al-Muqaffa', pp. cit., p.
126.

63. Of. Muw. Sh.. p. 315.
64. See also ibid., p. 225; Muw. Sh.. p. 315, and

often.
65. This was the opinion of the majority of muhaddithfin.
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68.
69.

70.
71.
72.

73.

74.
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but not their unanimous view. See, for example,
Dustur al-’Ulam^*. vol. II, p. 15.

See above pp. 121 ff. •„
Por, as Goldziher lias pointed out, sunnah referred 

to the substance of rules relating to practical life 
(Muh. St., vol. II, p. 12). See also the examples 
through which Goldziher illustrates the difference 
between sunnah and hadith (ibid., pp. 11 ff.).

See Er. IX, 9.
Ibid.. 1 (p. 5), 2 (pp. 15 f.), 5 (pp. 24 f.. and 

30 f.).
Ibid., 14 (p. 49)•
Ibid.. 5 (p. 32).
Ibid., 7 (p. 38). Ehe same seems to be the basis

of distinction between athar and sunnah. See, e.g.,
Huja.i. p. 75, p. 77, and. often.

Er. IX, 8 (p. 40). See also Kliar&.i. pp. 95 and
96. ..

Por this opposition of sunnah to innovation, see 
Muw.. p. 314; Regarding matters which are religious
ly recommended or mandatory, says M&Lik, "one acts 
according to the sunnah which has come down from the 
past (bima mad£ min al-sunnah) and one is not entitled 
to innovate in that as against that which the Muslims 
have followed...." Por its context see n. 57 above.
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Por usages of the word sunnah with madd. see 
ihid., pp. 290, 318, and often. In Abu Yusuf, see 
Khard.i. p. 164* IX, 3, 13 (in a statement made 
by Awzd’£), and 18 (in a statement made by Abd 
Ydsuf). See also ibid.. (p. 11) (,j ar at al - sunnah) ; 
Khar&i. p. 59, (the same expression). Por 
Shaybdni, see Muw. Sh.. p. 290; Hu.ia.j. p. 176 and 
often. See also the statement regarding Sha’bi 
that he was the most knowledgeable person in 
respect of sunnah m&diyah, Waki*, 033. cit.. vol.
II, p. 427.

75. Margoliouth has gone so far as to suggest that 
the acceptance of the Qur’Sn and Sunnah as sources 
of law meant to the early generations, that wherever 
the Qur’dn had no positive commands, the ancient 
Arabian custom should prevail. He seems to suggest 
that the attitude of Isldm to "unobjectionable" 
customs was not just permissive, it was one of 
exalting them to the position of a full-fledged 
source of law. (See Early leveloument, p. 68 and 
"Omar’s Instruction to the Kadi", J.R.A.S.), (1910 
A.D.), p. 314. Such a view would have been tenable 
only if the sunnah of what the Qur’&n terms as 
.ighiliyah had been extolled by the Qur’dn. The 
most that can be said about .idhili practices is
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that the Qur’&n does not oppose them if they do 
not conflict with its teachings. This is quite 
different from putting the .1 Qhili practices and 
usages more or less on the same level as the 
Qur’&n.

76. Tr. IX, 6 (pp. 34 £.) and 8 (p. 42).
77. Ihid.. 1 (p. ll). In a parallel passage AbCt

Yftsuf says that to say that * aid. hddhd k&nat
a,immat al-l-luslimin f£ma salaf : is like saying
“hi hddhd madat al-sunnah*1 even though this might
he the personal opinion (ra’y) of some of the
mashd* iMi of Syria who are neither well-versed
in questions of wud~u* , nor tashahhud. nor usul

• •

al-Piqh (ihid.. 3, p. 21). Even Ihn al-Muqaffa', 
who belonged to the class of secretaries of state, 
denounces the trend of considering administrative 
practices to he sunnah. without there heing any 
evidence of their having heen in existence in the 
time of the Prophet or of the esriy Caliphs. See 
above, pp. 132 f. and n. 40.

78. Ihid.. 24 (p. 76).
79. For this inference of ours, see below pp. 150 ff,
80. Kashsh&f. p. 703, ICulliy&t, p. 203. See also

Muw,, pp. 226, 268, 273, 568 and 843. Hence the 
expression: "To walk behind the funeral is a
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wrong sunnah." It is in the same sense that Mdlik 
quotes the tradition "Treat them in the same manner 
as you should treat ahl al-Kitdb" ("Sunnfl hihim 
sunnat ahl al-Kitdb") . (Ibid.. p. 278).

81. Por Abft Ytisuf, see Khard.i. p. 90, p. 203 ("akhta'a
al-hukm wa al-Sunnah"); Tr. IX, 15 (p. 53), and 41 • _
(p. 116). Por Shaybdni, see Hu.ja.j. p. 77 (sunnat al- 
sal&h).; Muw. Sh.. p. 250, "taldq al-sunnah". see also 
Hu.ia.j. pp. 40 and 79> "al-sunnah fi al-.iam* bayn al- 
maghrib wa al-’ishct* fi al-matdr..." This usage seems 
to have some relation to the following usage of the 
term in Arabic poetry by Dirham b. Yazid; Id narfa* 
al-*abd fawpa sunnatihi / Md ddma minnd bi batniha 
sharafu (see Sharh Diwdh Hass an. p. 279» line 11).

82. Por this expression see Muw. -passim. Por Mdlik's 
reasons for attaching so great an importance to 
"established practice supported by the consensus 
for the Medinese", see his letter to layth in al- 
Andalus. vol. XY, pp. 416 f.

83. Por this expression see Muw. passim.
84* Ibid.. p. 853.
85. Ibid.. p. 860.
86. It may be noted, however, that along with this

was the concept of the personal privileges of the 
Prophet so that a number of actions of his were
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considered to be uniquely peculiar to him and were 
not normative for others.

See for instance, Tr.. IX, 5 (pp. 24 and 34) and 
39 (pp. 107 £.). Por reference to it in Shayb&ni, 
see Muw. Sh.. pp. 178 and 180.

r87. See, for instance, Tr. IX, 8, 24 and n. 90 below.
88. Por the connotation of this term, see n. 40

below.
89. See n. 93 below.
90. See Hu.ia.j. -passim.
91. Tr. IX, 24 (p. 76).
92. Ibid.. 18 (p. 57). Emphasis is our own.
93. Khar£.i. p. 164. Por the special position accorded

to the first two Caliphs, see also the letter of
Ibn ' Ibad in Jawahir. pp. 157 ff.

94. Ibid.. 58. Por a*1mmat al-hudd. see above n. 40.
95. Sunnah continued to be used in this sense even

subsequently. See Kashshaf, p. 703; Kullxv^t. p. 203; 
and Nasafi, Kash al-Asrar. 2 vols., (Bulaq, 1316), 
vol. II, p. 2; Taftazani, op,, cit.. vol. II, p. 124.

96. This seems to be peculiar to the Kufian school 
and later became a part of the Hanafi scale of Shar'i 
values. See ibid., pp. 124 f.

97. Cf. Muw., p. 347.
98. Hu.ja.j. p. 5.

o
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99.

100.
101.
102.

103.
104.
105.

__Amidi, al-HUcam fi Usui al—Ahkam, 4 vols.,
• • •

(Cairo, 1332), vol. I, p. 140$ Taftdzani, op. cit..
vol. II, p. 124.

Putub. al-Bui dan, p. 629.
Wak£-, op., cit., vol. II, p. 372.
Kharcfc.i. p. 5. Another interesting example is 

that of the use of sunnah in the sense of the creed
of ahl al-Sunnah. See in Humaydx (d. 219)» Musnad.
ed. Habxb al-Rahman al-A'zamx, 2 vols., (Karachi, 
1382), his short treatise entitled: 11 Usui al-
sunnah”. (vol. II, pp. 546-48). Shis meaning of 
the word sunnah is confirmed if it is read in con
junction with Ibn Qutaybah, Ta’Wxl Mukhtalif al- 
Hadxth, pp. cit.. p. 59. See also ibid.. p. 98.

See above n. 47.
Vide. ’’Treatise of Basrx”, op. cit.. -passim.
Tr. IX, 4. Of. Athar A.Y., 339 f.» which shoves, 

however, that a Companion1 s practice was not in
variably considered to be authoritative. In Ath&r 
A.Y.. 140, the basis of non-acceptance of a certain 
practice of Ibn 'Umar is that it was based merely 
on his ra’y and that he had no athar in support of 
it. See also Hu.i aj . pp. 12 f., where the Medinese 
support their doctrine in regard to washing by refer
ring to a practice of Ibn 'ISnar which the Kufians
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reject on the ground that Ihn *Umar was too meti
culous in the matter of washing.

106. Tr. VIII, 5.
107. Tr. IX, 24. See also above pp. 143 ff.
108. See above p. 149. It is a non-technical usage

and means "good example", or "good conduct".
109. See Tr. IX, 23.
110. See, for example, ibid., 2 and 20.
111. Ibid.. 2, 5 and 9.
112. See above pp. 141 f.
113. to. IX, 2.
114. See ibid.. 1, 2, etc.
115. See the standard works on Usui al-Piqh. for inst-

A A Aance, Taft&zani, op,, cit., vol. I., p. 26; Anidi, 
op. cit.. vol. I, pp. 226 f.

116. See Section II above, especially pp. 145 f.
117. For example of Awz&’i’s reference to consensus

as a supplement to the claim that the doctrine in 
question was based on the "sunnah of the Prophet", 
see Tr. IX, 2 (a continued practice backed by a 
saying of the Prophet) ■, 3, 5, 13, 31. For a doct
rine based on Abu Bakr's interpretation of the 
Qur’Sn and followed by the Muslims subsequently, 
see ibid., 29.

118. See ibid., 5, 14, 15, 24 and 32, Awz&'x's state-
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. ment (ibid., 9) apparently is a reference to con
sensus independent of traditions, etc., tut Ah'S. 
Yusuf's observation (loc. cit.) seems to show that 
a tradition on that question did exist which seems 
to "be pre-supposed in Awza'i's statement, but was 
not explicitly stated.

119. Ibid., 6. Por a similar expression, see ibid..
14. In his reference to consensus as a supplement
ary argument the usual form that Awza'i adopts is 
to claim lack of disagreement, (see passim, e.g.,
3), or to claim that the original practice intro
duced by the Prophet remained in operation till the 
assassination of al-Walid (A.H. 126), see ibid.. 1 
and 3.

120. See ibid., 5 and 31. (On both the occasions
ijmS* is claimed with regard to a practice or doct
rine introduced by the Prophet).

121. See ibid., 6, 9 and 14. In fact actual practice
might even have ceased to be in operation. See, 
for example, ibid.. I and 24.

122. Por its meaning, see above n. 40.
123. See, for instance, Tr. IX, 3 (where reference

has been made to uninterrupted adherence by the 
Muslims to a practice initiated by the Prophet with
out ever disagreeing about it, a statement which
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seems to be motivated by the purpose of reinforcing
the claim that the practice in question was a sunnah

\

of the Prophet), and 24 (where reference has been 
made to an uninterrupted' and undisputed practice 
of the Muslims upto the assassination of Walid, 
but without any explicit reference to the Prophet).

124. See for reference to the consensus of the Com
panions by'.Ibrahim, above p. 103 and n. 120. See 
also n. 125 below.

125. See Malik's letter cited in the fragment of'IySd,
al-Hadarik in al-Andalus. vol. XV, pp. 415 f.

126. See Muw. -passim.
127. Ibid..' p. 502.
128. Ibid., p. 522 and often.
129.. See Ir. IV, -passim.
130. Ir. Ill, 148, (p. 248). Por the Medinese con

cept of consensus, see Origins, pp. 83 ff.
131. Of. Origins, pp. 85 ff.
132. See the statement of a Basrian opponent of

ShSfi'x in Tr. Ill, 143 (p. 245). '
133. Ikh., 71.
134. ‘ JEr. IV, p. 256.
135. £r. VIII, 1 .
136. Hu.ja.j. pp. 125 f.
137. Khar a.j, p. 48. Por another instance, see (Dr.
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IX, 17 and 42 (a statement about consensus made in 
the positive form, supplemented by the claim of 
absence of•disagreement).

138. See also ibid., p. 129: ' alayhi al-.jama’ah wa 
al-* amal.

139. See above p. 78.
140. Hu.iaj. p. 161.
141. Mux- Sh«» P* 140*
142. hoc, cit. Cf. nn. 135 f. above.
145. Hu.ia.j, p. 176.
144. See Hu.i a.j and Muw. Sh., -passim. Generally the

expression is: 11 *eimmatu fugahct* ina".
145. See n. 136 above.
146. hoc, cit.
147. Muw. Sh.. p. 140.
148. Hu.i aj. p. 161. Shis seems to have been derived

from M&lik. Shaybanx also uses the expression: 
"Hadha amr mu.ima* *alayh"f (ibid.. p. 184).

149. Hu.i a j. p. 236. See £Lso ibid., pp. 23 f.
150. See above pp. 110 ff.
151. Por distinction between athar and ra’y. see

above pp. 27 ff. and pp. 94 ff. and \p. 111.
152. "Treatise of Basra", p. 67.
153. Ir. VIII, 3.
154. "Treatise of Basrx", pp. 70 f. See also ibid..
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p. 72 for the use of the same expression. To 
these "misguiding desires", Hasan opposed the 
Qur'an which is "light and life" (ihid.. p. 70). 
The opponents of ra'y used the word in this sense 
when they denounced it. The motivation of the 
opposition was the fear that "misguiding desires" 
might distort religion. Por an interesting dis
cussion on ra'y, see Ibn al-Qayyim, ojo. cit.. vol. 
I, pp. 53 ff. Ibn aL-Qayyim cites the use of the 
word with both good and bad shades of meaning.

Ibn al-Muqaffa*, ojo. cit., p. 122.
Ibid., p. 126. In the view of Ibn al-Muqaffa‘ 

ra'y, even in its logical and systematic form of 
qiyas. could lead to unhappy consequence (ibid., 
p. 127). It is also interesting to note that this 
use of ra'y in a bad context is followed by its 
use in a good one. Por instance, Ibn al-Muqaffa* 
advices the Caliph to codify legal doctrines in 
the light of "his ra'y inspired by God" (ra'yuhu 
al-ladhi yulhimuhu Allah) which should serve as 
the legal code of the caliphate. Ibn al-Muqaffa* 
hopes that the fixation of doctrines according to 
the ra'y of the Caliph (bi ra'y amir al-mu'minin), 
would lead to the development of a uniform legal 
code.
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157. Athar A.Y.. 607. See also Muw. Sh... p. 244.
158. Tr. I and Tr. IX, passim. See also Khar&.i. 

p. 19.
159. Huna.i . p. 168. See also ibid. ; p. 88, where 

Shaybini finds it objectionable to use qiy&s 
and nazar —  denoting thereby human reasoning —  
at the cost of sunnah and athar. See also 
Origins, pp. 98 ff. and 103 ff.; and Zahiriten. 
pp. 3 ff.

160. Por tahakkum. see' Hunan, pp. 224. and 234.
• ■

161. This conclusion is based on a broad compari- 
ive study of the contemporary writings of the 
Medinese and Syrians on the one hand, and the 
Kufians. on the other. The Medinese seem to have 
used the term intihid either as an equivalent of, 
or in a sense close to, qiy&s. See its use in 
Muw. p. 858, lines 1 and 4 (laysa fi dhalika illi 
intihid). See also ibid., p. 859 where MSlik 
opposes it to al-amr al-muntama* *alayh. Gonern- 
ing the use of this term and the use of the method 
of qiyis, see Origins. pp. 116 f.

162. Tr. I, 137.
163. Ibid.., 89.
164. See also Khar&n . p.. 160. It may also be pointed

out that bi: -manzilah and a ra’ayta and a 1& tar A
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165. 
166 f

167.
168.
169.
170.

171.

were also frequently used to denote qiygts.
See Tr. I and Tr. IX, and Hu.i aj. -passim.

See also Khai-d.j. pp. 182 and 189, and -passim.
Por further examples, see Hu.i a.j. p. 66, lines 

9 and 10, p. 153, p. 158 (qiy£s as opposed to 
athar); p. 162, p. 174, and often.

See immediately "below ff.
See n. 164 above.
See n. 164 above.
Origins. p. 110. Por the actual use of qiyds. . 

see below pp. 280 ff. It may be noted that often 
when oiy&s was opposed to istihs§n. the former 
generally signified a strict literalist-or forma
listic application of law in disregard of those 
considerations on which istihs&n was based. Por 
these examples, see below pp. 168 ff. aind above 
pp. 500 ff. Noteworthy are also some of the con
clusions of Schacht. According to him, a systematic 
conclusion from someone's doctrine was termed as. 
qiyas qaul.ih [sic]. (Origins. pp. 110). Moreover 
Sh3fi*i often'means by qiyds not a strict analogy, 
but consistent systematic reasoning in a broader 
sense. (Ibid.. p. 126).

Thus, istihs£n sometimes also denoted avoidance 
of normal legal implications on account of athar.
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172.

173.

174.

175.

176.

177.

Por another instance, see Khar£.i. p. 178, line 
3 (In this case there is no reference to qiy&s).

Hu.i a.j. p. 77. See for a similar accusation,. 
ihid.. p. 59.

See Shayb&ni, J&ni* Saghir. (Lucknow, 1310).
•

Por reference to istihsan without specific refer
ence to qiy£s. see pp. 32, line 2; p. 6, line 15; 
p. 107, line 2; p. 118, line 11; p. 120, line 14; 
p. 136, line,16; p. 137, line 7; p. 144, line 15; 
p. 156, line 1 . Por further examples,see the 
other works of Shayb&ni, •naaaim. See particularly 
J&ni* Kabir, ed. 'Ab£ al-vVafal-Afghani, (Cairo, 
1356), -passim. Cited hereafter as J^mi* Kahir.

Por use with reference to qiy£,s. see ibid.. 
p. 21, line 8; p. 61, line 10; p. 69, line 16; 
p. 83, line 16; p. 84, line 15; p. 113, line 13; 
p. 124, line 15; p. 160, lines 5 and 7. . See for 
further examples the works of Shayb&ni, -passim.

Por further examples of istihsan.see below 
pp. 302 ff.

In the two above-mentioned examples, qiy£s 
denotes a literal and formalistic application of 
law, while. istihs£n signifies that over-ridingly 
important consideration which justifies departure 
from it.
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178.
179.

180. 
181.

182.

183.

Origins. p. 112.
Por this see the examples cited above and 

those cited below pp. 302 ff.
Por these scales, see Introduction, pp. 120 fv
Por its use in Ahd Ydsuf, see Athdr A.Y.. 56,

57 and 361. See also IQiarAn and Sr. IX, -passim. 
Por its use by Shaybani, see Muw. Sh.. p. 48, p. 
71, p. 73, p. 75 and p. 105. In this sense it is 
often opposed to what is recommended but not 
obligatory, for which the term was not yet 
rigidly fixed. All the above instances except 
that on p. 105, illustrates this. Shaybani also 
defines wdjib. though only by implication. This 
shows that by w§..jib he meant those acts the ommis- 
sion of which entailed sin (ithm) (Ibid.. p. 48). 
Por f ard and waj ib, see also Hun a.j. p. 5' (fari- 
dah fi Kitdb Allgth; . pp. 6 and 9 (used in opposi
tion to n£filah), p. 17 and oftenj Athar Sh.. pp. 
94, 122, and often.

Por the basis of this concept in the Qur’an, 
see II. 78 and 237.

She pains that Ibr§h£m takes in order to make 
his concept clear and the lack of sharp distinc
tion between indifference and recommended, consti
tutes a forceful argument in favour of the authen-
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184.

185.

186.

187.
188.

189.

190.
191.
192.
193.

194.

ticity of this tradition. See the same doctrine 
of Ibrghim, without any explanation, in Ath&r Sh.. 
66, 67,.68.

Muw. Sh.. p. 73 and Athar Sh.. 67. This is a
favourite word of ShaybSni. See for its use,
Muw. Sh., p. 133, line 3.

Por other instances, see ibid., p. 75 and p.
150.

Ath&r A.Y.. 310, 811, 812} Athar Sh.. p. 45, 
p. 48 and p. 50; Muw. Sh.. p. 82; Hu.i a.j, p. 1 and 
often. See also Khard.i. Tr. IX, Tr. I, -passim.

See Athar A.Y.. Muw. Sh., Hu.i a.j , etc., passim.
IChardj. p. 68, Tr. IX, p. 13, 22, and other

works, of Abu Yusuf and Shayb§ni, passim.
Ath.gr A.Y., 842, and often in the works of 

Abd Yusuf and Shaybgni.
Tr. IX, p. 23, 26, and often.
Kharg..i, p. 68; Muw. Sh., p. 184, and often.
Tr. I, p. 18,' and often.
Por hardm. see AthiLr A.Y., 1003, 1007, 1009 and 

1010; Hu.i a.j , p. 256 £ind often.
Por the use of makruh in the sense of hardm, see1 ■ 1 "T' •

Ithgr A.Y., 1012; Muw. Sh., p. 28, p. 261, p. 337'; 
Hu.i a.j . p. 235. This was the sense in which makruh 
was generally used. Makruh. however, was also used
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in the more advanced sense, that is, disapproved 
hut not prohibited or sinful. See below p. 173*

195* I'or its use in the sense of haram, see n. 194
above. Schacht also tends to support this con
clusion. (See Origins, p. 133)*

196. See, for instance, Taftazanx, ojd. cit., vol.
II, p. 125.

197. Hu.i a.j, p. 188, and often.
198. Ibid., p. 175.
199. It may be pointed out, however, that while

the two scales were distinct, they were never 
quite unrelated to each other. What was haram, 
for instance, was regarded as batil (i.e., legally 
void) as well.

200. See, for example, ibid.; p. 188, Athar Sh., 3»
and often.

201. See Tr. I, Khar a.j, Athar A.Y., Athar Sh.,
Hu.i a.j, etc., -passim.

202. This conclusion is partial and should be combined
with what follows, particularly the conclusion no.
3 to appreciate the findings of this writer. For 
even though the concepts were there even when tech
nical terms were in the process of being formu
lated, they lacked standardised forms to express 
them.
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203. For this, see in Chapter IV below, the
section on Sunnah and traditions,pp. 193 ff.
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CHAPTER IT 

KHABAEL LiZIM

1. ' The present and the following chapters are
specifically devoted to portraying the Kufian 
Piqh from the time of Abfl. Hanifah to Shayb&ni. 
3?or the meaning of the term, see below p. 179, 
n. 8.

2. That the usul were four, however, is not
r _ ♦

literally correct. These four were the main
sources of law and were supplemented by a number
of subsidiary sources such as istihs^n, al-
masctlih al -murs al ah, *urf, etc. Por these,

• •

see the works on TJsul al-Piqh, e.g., Sarakhsi,1 •1 ‘
Usfil, ed., AbCt al-Waf&' al-Afgh&ai, 2 vols., 
(Cairo 1372-73), see vol. II, pp. 65 ff., and 
pp. 199 ff.

As for the formula of four-fold sources of 
law, even though the second centtiry jurists 
would have agreed with it they would have dis
agreed as to the connotation of terms, e.g., 
with regard to sunnah, particularly if it was 
used in the restricted sense so as to exclude v 
the. precepts and practices of the Companions.

483
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Regarding the formula on sources of doctrines in 
ancient schools, see Tr. TV, p. 225; Tr. Till, 3*.

agreement as to the extent of the authoritative- 
ness of consensus, and there have been some, 
though not many, who denied its authority alto
gether. See Ibn Hazm, al-Ihkgm fi usul al—AhkQm. 
ed. Ahmad Shakir, 8 vols., (Cairo, n.d.), pp. 494 
ff., see especially p. 506.

4. See, e.g., Muw. Sh., p. 142.
5. This is evidenced by the greater authority

claimed for the doctrines of the *ammat al-fugah£* 
the higher degree of authenticity attached to the 
traditions which were generally accepted as against 
shadhdh traditions. See for example, Tr. IX, -passim, 
but particularly the works of Shaybfini -passim. See 
below pp. 252 ff. See also the Medinese doctrine
in Ris£lah, pp. 534 f .

6. See 'Abd al-Malik's query whether a certain
doctrine was based on personal opinion or on tradi
tions transmitted by the Companions. See "Treatise 
of Basri", cited above p. 94, u. 96. See also the

See also Tr. IXj and Hu,ja.i'. -passim. Cf. Sh&fx'i’s 
views in RisQlah. pp. 59, 284 f., 322 , 476 , 478 f., 
and Tr. Ill, 148 (p. 246).

5*. There has remained a certain amount of dis
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8 .

9.

10.
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alleged statement of 'Umar on ra*y (Khar&.i. 
p. 80).

See, for instance, Hu.ian. p. 46: "Had there
*

not come down any athar. qiyds would have heen 
in accordance with [the doctrine of] the Medinese. 
But there can "be no qiyds as against athar....", 
an idea which occurs quite frequently in the 
works of both Abu Yusuf and Shayb3.ni. See also 
ibid., p. 7, where ShaybSnl inquires of the 
Medinese whether their doctrine was based on any 
other or was it merely a ra’y ; p. 54, where he 
remarks about the Medinese that on the question 
concerned they had no athar and that whatever 
they had was merely ra’y ;' p. 196, where he 
opposes nazar and qiy3s to &thar. and often.

Tr. VIII, 3. See also ShSfi’i, IkhtilQf al- 
Hadith. on the margin of Umm, vol. VII, pp. 117 f. 
Of. Cited hereafter as Ikh. Of. Sarakhsi, Usfll, 
vol. II, pp. 105 ff.

This is proved by the fact that the bulk of 
the questions on which the attention of the. 
jurists was focussed pre-supposed the Quranic 
provisions and had been mainly stimulated by them. 
Bor this see above pp. 75 f., and 97 f.

See above pp. 27 ff.
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11. Schacht, for instance, concludes: "It:.is 
true that a number of legal rules, particularly 
in family law and law of inheritance not to 
mention cult and ritual, were based on the Koran 
[sic] from the very beginning." (Origins, p.
224). This, however, is only a part of his con
clusions on the subject. For his full conclusion 
on the influence of the Qur’ctn on Islamic law in 
the early period, see ibid.. pp. 224 ff.

12. See above pp. 75 f.
13. Cf. Origins. pp. 224 ff.
14. See, e.g., Abu Yusuf's citation of the Quranic 

verse IV, 59 in connection with a question of the 
distribution of booty (Kharan. pp. 198 f.). Gf.
Tr. IX, 25;and Tabari, Ikhtilaf al-Fuaah£*. ed. J. 
Schacht, (leiden, 1933 A.D.), 64. For another case, 
see Tr. IX, 21 and the citation of a Quranic verse 
(IXVIII. 25) which Abu Yusuf rejects as irrelevant. 
See also Kuja.j. p. 343, regarding a question of 
divorce, and often.

15. See above pp. 78 ff.
16. See IQiara.j, pp. 23 f. and p. 35. This incident

itself confirms what we have said above. The process 
was not that the legal implication of the Quranic 
verse quoted by 'Umar had been elaborated in advance.
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17.
18.

19.

20.

Its relevance was perceived when an actual 
problem arose. See also ibid., p. 140.

Origins, p. 224. Of. Qur’Sn II. 240.
Origins. p. 227. In fact Schacht seems to 

think that this attention was so perfunctory 
that even as late as in the late TJmayyad". 
times, in explicit violation' of the Quranic 
verse 1X7. 1, the practice for the divorced 
woman and widow-, was to vacate the house of 
her husband immediately after death or divorce, 
without waiting for the end of 'iddah. (Ibid.« 
pp. 197 f.).

for the process, as we have just pointed out, 
often was not of consciously working out the 
legal implications of the Qur’&n, but trying to 
find what relevant guidance was found in the 
Qur’&n relating to these questions. See also 
n. 14 above and n. 20 below.

See above n. 18. So appreciate and examine 
Schacht's views, see ibid., pp. 70 f., 73 i 101 
f., 181 f., 188, 193 f., 197 f., 204 f., 212,
218, 226 f., 266 f., 279 £., and 288. A carefull 
study of these evidences ptit forth by Schacht in 
support of his conclusions shows that his conclu
sion is exaggerated and inaccurate. Some of the
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488
instances cited by him are, in fact, examples 
of alteration of, or disagreements about, parti
cular interpretations of Quranic verses, rather 
than instances of introducing a Quranic norm at 
a secondary stage. In the case of the obligatory 
gift from the husband to his divorced wife (Origins, 
pp. 101 f.), for instance the evidence cited by 
Schacht proves, at the most, that during' the early 
period this gift was not regarded as judicially 
enforceable, and that at a later stage a certain 
judge made a departure from the tradition of his 
predecessors by declaring it to be judicially 
enforceable. In fact even that statement is 
disputable because of the report that Ibn Hujayrah
(a judge of Egypt 69-83) used to instruct s§hib• •

al-diw&i to deduct three dinars from the stipends 
of those who had divorced their x/ives (Kindi, 
on. cit.. p. 317). What seems to have happened 
was that even though this gift was considered a 
religious imperative, there was no general agree
ment for a considerable period of time that it was 
judicially enforceable, let us take another 
instance cited by Schacht: the question of divorce
before consummation of marriage (Origins, pp. 193 
f.). Ihe divergence of doctrines, in this case,
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does not point to a lack of knowledge of the 
relevant passage in the Qur’&n, or its neglect 
during the earlier stage. It only points to 
disagreement as to the import of ,,mas£sn men
tioned in the Qur’Sn verse II. 273: whether it
could he presumed hy privacy (irkh.g.’ al-sutfir), 
or was it constituted hy nothing short of actual 
physical masis. So consider another example 
cited hy Schacht (Origins, pp. 215 f.), what is 
proved hy the relevant citations of Schacht is . 
interpretative disagreement on the question of 
the oath of abstinence. Io consider still another 
example: the question was as to where the divorced
wife or widow should stay during the .term of her 
waiting (*iddah) (ihid.. pp. 197 £•)» a question 
which'also seems to he connected with the problem 
of the rights of a divorced woman (see ibid., p.
225). Schacht*s inference that "it must have been 
the practice for the divorced wife or widow to 
vacate the house of her husband immediately, with
out waiting for the end of her * iddah" (ihid.. p. 
197) is hardly supported hy the evidence which he 
adduces. .

On the whole, the inferences drawn hy Schacht ' 
from the examples that he has cited show arhitrari-
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ness of interpretation, apart from the fact that 
they are the results of employing a method of 
dating doctrines and traditions, etc., which is 
of doubtful validity. (Bor his method of dating 
traditions, see Origins, pp. 163 ff.) He seems 
to he correct, however, in inferring on the basis 
of the instances which he has cited on pp. 73,
210 f., 218, 227, 297 f., that the introduction 
of Quranic norms (or, perhaps in some cases, the 
introduction of explicit reference to relevant 
Quranic verses?) took place at a secondary stage. 
The over-all picture, therefore, seems to cohere 
with our conclusion that the Qur’&n continually 
remained the basis of legal speculation which 
led to the gradtial unfolding of the implications
of its legally relevant verses —  a process which
corresponds to the rise of legal problems in the 
early Islamic society.

21. One of the early instances is found in the
letter of Hasan al-Basri, albeit in connection • * »
with dogmatic questions: "Every opinion which is
not supported by the Book of .All&h is misguidance.u 
"Treatise-of Basri".

* 1 1 1 1   - r ■■■ '■

22. Tr. IX, 23. See also ibid., 5» where he
mentions the Qur’&n alongwith the sunn ah as a
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criterion for the acceptance or rejection of 
traditions. (See Tr. IX, 5).

The statement of Ahft Yftsuf that categorical 
Quranic verses alone are to he referred to in 
connection with the determination of what is 
halal and what is haram should not he taken at
V 1 1 i* " " "

its face value. It seems to he the expression 
of a scruple rather than a strict formulation 
either of the Kufian position or even of Ahu 
Yusuf’s own position. For in Tr. IX, 24, Ahu
Yusuf states that the question of halal and'© ' ' r '
haram instead of heing decided with reference 
•

to 'practice1, ought to he decided on the hasis 
of 11 sunn ah from the Prophet and forbears: his 
Companions, and the fuqaha*." This inaccuracy 
of expression is one of the numerous indications 
of the vastly superior exposition of the usul 
of Fiqh hy Shafi*!, in his works, particularly 
in Risalah.

23. Hu.ia.i. p. 258.
24. Ihid.. p. 212.
25. See, for instance, ihid., p. 366.
26. For naskh. see Qur'an II. 106.
27. Athar A.Y.. 651 f. and 666; Athar Sh., 456.

For more instances, see Athar A.Y., 763 and 779« 
See also Siyar Kabxr, p. 95•
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28. See Muw. Sh., p. 263j Ath&r A.Y:. 592, 608,
726 and 727.

29. Ibid., 608.
30. Loo, cit.
31. Tr. Ill, 10 5 Muw., pp.' 244 f.? Muv// Sh... 

p. 169.
32. Loc. cit.
33. Tr. Ill, 10.
34. Commentary Muw. Sh.. p. 169. This reflects, 

inter alia, the increasing confidence in formal 
traditions.

35. Tr. IX, 28 f.? and Siyer ICabir. pp. 41 ff., 
especially p. 52; Khar&j. pp. 194 ff. See also 
Habsut. vol. X, p. 31.

36. Tabari, Ikhtilaf. ed. Schacht, 81.
37. Tr. IX, 29.
38.- Loc. cit.

. 39. See above pp. 187 £., and immediately below.
40. See Kharaj. pp. 162 ff.j Tr. II, 18(a); Muw., 

pp. 819 ff., and Muw Sh.. pp. 304 ff.
41. See, for instance, Siyar Kabir, pp. 212 f. The

doctrine concerned was rejected because it was 
deemed to be opposed to the Quranic verse Y. 103. 
This was reinforced by two arguments: (l) that
the Sha’bi, the transmitter of the tradition does
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not follow that tradition; and (2) that the tradi- 
tionsis shtdhdh. and shddhdh traditions are not 
followed.

4-2. See Ikh., pp. 345 ff.J Muw.. p. 724.
43.. Ihid., p. 721.
44. Ikh.. p. 349.
45. See Muw. Sh.. p. 361. ShaybSni cites two tradi

tions, one from 'At&’ and the other from Zuhri, hoth 
of which claim that the Medinese doctrine represents 
an Umayyad innovation, rather than the original 
practice (i.e., from the time of the Prophet or the 
first four Calips).

46. See ahove pp. 190 f.
47. See Ihn Qutaybah, la’wil Mukhtalif al-Hadith,

ot>. cit.. pp. 53, 112, 256.
48. Umm.. vol. VI, p. 115 f.
49. Ir. IX, 5. For the translation of the early part

of the passage the writer is indebted to Fazlur
Rahman, op. cit., p. 35, even though this writer 
considers that the translation of the latter-part of 
the passage by this writer (viz., ’’follow the hadith 
which is followed by the community..." has a slightly 
different shade of meaning, .as will be evident from
a comparison between this writer's translation with 
that of Fazlur Rhman. Of. also the transla—
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tion of the same portion by Schacht, Origins, p. 28.• 
As for the translation of Schacht, it is inaccurate
in this writer’s opinion.

50. Tr. IX, 5.
51. For instance, Tr. I, 115 discusses the question

whether the testimony of minors was admissible 
against one another. Abu Hanxfah was opposed to 
its admissibility, while Ibn Abx Layld favoured it. 
In this discussion reference has not been made to 
Quranic verse II. 282 which can be interpreted in 
such a manner as to exclude the acceptance of the 
testimony of minors against one another. Shaybanx, 
however, refers to this verse (Athar Sh., 634).
This does not necessarily mean that Abu Hanifah was 
not aware of this Quranic verse, or of its relevance 
to the subject. Of. Akhbar al-Qudah, vol. II, pp. 
308 and 313. On the question whether one may read 
the Qur'an after having urinated and without having 
performed wudu', Athar A.Y., 327 mentions a tradi
tion from Ibn Mas‘ud. The said tradition makes no 
explicit mention of and nothing else seems to explain 
the question satisfactorily except that the question 
had arisen from the Quranic verse IVI. 79> and that 
the tradition merely signifies that the "pure" refer 
red to in the verse does not refer to, or at least
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does not obligate one's being in the state of wudu*. 
at the time of reading of the Qur'an (see Muw. Sh.. 
p. 263). To consider another case: several tradi
tions revolve around the question whether a divorced 
woman or widow could move out from her husband's 
house before the expiry of her ‘iddah. These tradi
tions do not refer to any Quranic verse, though the 
verses II. 234 and 1XY. 4 are certainly relevant to 
the questions discussed. Cf. Muw., pp. 59 f., where 
there are four traditions on the question of the 
duration of the 1 iddah of pregnant widows. None 
of these refers to any Quranic verse, though the 
question had obviously arisen from the seemingly 
contradictory implications of two Quranic verses, 
viz.. 11. 234 and LXVI. 4. Shaybani, al-Jami* al-
Saghir, pp. 84 f. The question under consideration 
•

is that of highway robbery with and without homicide. 
The question presupposes the Quranic verse V. 35 > 
but there is no explicit mention of the Quranic 
source of the doctrines, 9 (cf. Khara.j, p. 177).
This only shows that the failure to refer to the 
source or argument in support of a doctrine at a 
certain period of time, does not prove its non-exist
ence. Again, the reference to that source or argu
ment in connection with the doctrine in question
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by some later authority, does not automatically 
warrant the conclusion that it was necessarily a 
later fabrication. (Cf. Origins. pp. 140 ff.).

52. It must be emphasised that even though it has
generally meant "sunnah of the Prophet", this has 
not been the unanimous view. The Hanafi school, 
for instance, has formally retained a wider conno
tation of the term "sunnah". See n. 77 below.

53... See Origins. p. 77 and n. 5.
54. I'luh. St.. II, -passim; also "The Principles of

law in Islam", in Historian’s History, vol. VIII, 
see p. 302; "Judged by a scientific criterion, 
only a very small part, if any, of the contents of 
these canonical compilations can be confidently 
referred to the early period from which they pro
fess to date."

55* "One of the main conclusions to be drawn from
Part I of this booh is that, generally speaking, 
the living tradition of the ancient schools of law, 
based to a great extent on individual reasoning 
came first, that in the second stage it was put 
under the aegis of Companions, that traditions from 
the Prophet himself, put into circulation by tradi
tionalists towards the middle of the second century. 
A.H. disturbed and influenced this living tradition,
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and that only Shafi'i secured to the traditions 
from the Prophet supreme authority." (Origins. p. 
138). So cite another revealing passage from 
Schacht: "In the course of polemical discussions,
doctrines are frequently projected hack to higher 
authorities; traditions from Successors become 
traditions from Companions, and traditions from 
Companions become traditions from the Prophet." 
(Ibid., p. 156).

56. Por lammens, see Pazlur Rahman', op. cit.. pp. 4 f.
57• See Margoliouth, Early Development, pp. 65 ff,

especially p. 98. He is of the view, however,, that 
these "inventions" were not later than the first 
century (loc. cit.).

58. Por H.C. Hurgronje, see his Selected Works, tr.
and ed. J. Schacht and G.H. Bousquet, (leiden, 1957 
A.D.), p. 51.

See J. VTensinck, on. cit.. -passim, especially'pp 
108 f, 158, 162.

60. A. Guillaume, traditions of Islam. (Oxford, 1924 
A.D.), -passim.

61. Goldziher’s view, however, was significantly 
different.. See Pazlur Rahman, op. cit.. p. 4.

62. Introduction, p. 18. this trend of thought was 
developed by Margoliouth. See Early Develo-pment,
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■ pp. 68 ff., particularly pp. 69 f. and 75 f.
63. Origins. p. 1491 Introduction, p. 34, and lav/ in 

the Middle East, p. 46.
64. See above pp. 27 ff., pp. 52 ff., pp. 67 ff., pp.

99 ff., and pp. 125 ff. Of. Pazlur Rahman, op,, cit..
pp. 6 ff.

65. See above pp. 125 ff.
66.\ See above pp. 67 ff.
67. See above pp. 149 f. See also immediately below.

In fact it had even a broader and more generic con
notation, but that was rare and was on the decline 
corresponding to the development of technical legal 
terminology. See above p. 149.'

68. Tr. IX, 18.
69. Ibid.. 10.
70. Ibid.. 16.
71. Ibid.. 24.
72. Ibid.. 25.
75. Athar A.Y., 482; Athar Sh.. 315. 1

74. Khayaj , p. 164.
75. Hu:i an. p. 210. See also ibid., pp. 201 ff., 219 f

225, and often.
76. Ibid., p. 210.

■ 77. • Ibid.. p. 55. See also Tr. I, 89 and 183. Schach
IP aptly remarks: "The doctrine of the decisive charac-
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ter of traditions from Companions persisted in the 
school of Ahu Ilanifa." (Origins, p. 29, n. 4). This 
is corroborated hy the later Hanafi vrorks on Usul 
al-Pigh. See, for example, Sarakhsi, Usul al- 
Sarakhsi. vol. I, pp. 113 f., vol. II, pp. 105 £f., 
ITasafi, op.. cit., vol. II, p. 2. (Cf. ihid.. pp.
99 f.).

78. Tr. VIII, 9.
79. Por instance, Ihr^him’s statement: "I prefer the

doctrine of 'Al£ to the doctrine of 'Umar." (Athar 
A.Y.. 591). See also ihid.. 594, 597, 606 and 
often. See also Athar Sh.. 455, 521 f., 563, 598, 
and often.

80. Por this, see Coulson, on. cit.. pp. 42 f. and 68.
81. See ahove p. 195 and n. 64.
82. Ithar A.Y.. 607.
83. Tr. I, 9. See also ihid.. 116.
84. • Khar^.j, p. 58.
85. Ihid., p. 26.
86. . Ihid., p..68.
87. Ithar A.Y.. 277. Cf. Hun a.i. p. 88.
88. Athar A.Y.. 390.
89. Ihid.,' 478.
90. Tr. IX, 24. •
91. ' Shayhani, K. al-Kakharii fi .al-Hiyal. ed. Schacht,
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(Leipzig, 1930 A.D.), p. 3. Cited hereafter as 
Hiyal. 1

92. Er. IX, 10.
93. Ihid.. 11. See also ihid., 12 and 16.
94. Hu.ia.j. p. 213. See also ihid.. pp. 210, 22.3,

and often.
95. Maw. Sh., p. 190.
96. Ihid.. pp. 257 f .
97. Athar A.Y.. 120.
98. Ihid., 181. Whether the reference to 'Alqamah

is true or false does not concern us here. What is 
relevant is that this statement represents the 
doctrine to which Ahu Iusuf suhscrihed.

99. Ibid.. 70.
100. Ibid.. 4.
101. Ihid.,62.
102. Ibid., 65 f.
103. Kharaj. p. 54.
104. Athar A.Y.. 124.
105. Ihid.. 830.
106. Muw. Sh.. pp. 87 ff.
107.- Ihid., p. 120.
108. Ihid., p. 195.
109.- Athar Sh., 322. See also ihid., 314.
110. Ihid.. 445. Cf. ihid.., 722.
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111. Ibid.. 206 f.
112. Ibid.. 575.
113. Tr. I, 234. ' .
114. Ibid.. 51} and Khara.j. pp. 88 ff.
115. Tr. I, 234 and Khara.j, pp. 108 f . Abu Yusuf

mentions two traditions from the Prophet (see 
Khara.j, p. 89), which had been cited by Abu Hanifah 
in support • of his doctrine, but which have not 
been mentioned in Tr. I, 234.

116. Tr. IX, 3. Cf. Khara.j, pp. 18 f. Incidentally
Abu Yusuf mentions a tradition from ‘Omar cited
by Abu ganifah in favour of his doctrine (see ibid.. 
p. 19), which is not mentioned in Tr. IX, 3.

117. Khar&j . p. 77.
118. Athar Sh.. 296.
119. Hujaj, p p .  92 f.
120. Ibid.. p. 126; Athar Sh.. 302; Muw. Sh.. 169.

Cf. Khara.j. pp. 52 ff. and 55 and Tr. I, 169. In
cidentally Ath&r Sh., 302 merely mentions the 
doctrine of Shaybani, while Abu Yusuf mentions 
traditions from the Prophet (See IChar a j. pp. 52 . 
ff.), on both the questions, and Shaybani himself 
bases his doctrine on traditions from the Prophet 
(see Huj aj. p. 126), though he does not cite the 
ones mentioned by Abu Yusuf in Khara.j.
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121. Hu.ja.j. pp. 32 ff.
122. Ibid.. pp. 77 ff.
123. Muw. Sh.. pp. 326 f.
124. Por some of these examples see below pp. 221 ff.
125. See above pp. 146f.and pp. 195 ff.
126. See, for instance, the attitude of Awza'1 supra.

pp,188f. Shafi' 1 also s^^bscribes to this view. (See 
Umm, VII, p. 20).

127. See, for instance, the statement of Shaybani on 
the question of option in sale that 'Umar's inter
pretation was authoritative because he was most 
knowledgable in matters relating to the Prophet 
(Huja.j , p. 238) .

128. Por references to these arguments, see Tr. Ill,
39» 83, 119; Ikh., p. 325, and often.

129. Por this, see below pp. 221 ff. When the "an
cient schools" preferred a tradition from some 
Companion to that from the Prophet, the reason 
generally was that they doubted the authenticity 
of that particular tradition from the Prophet.
This is evident, for instance, from the following 
statement of Shafi'1: "It is not permissible for
a scholar to abandon the doctrine of the Prophet 
in favour of that of one someone else. And if you 
say that it is -possible that there might be error
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in what has been re-ported from the Prophet. ..."
(Tr. III? 148, p. 241 end often). (Emphasis 
is our own). See also His §1 ah. pp. 543 f.,

• where Sh&fi'i mentions that in a discussion he 
adduced a tradition from the Prophet and his 
opponent adduced a ruling of Ton Mas*lid which 
was opposed to it, and "based his doctrine on 
the latter. Sh&fi’i inquired if any one had 
any authority as against the Prophet?11 "l\To, if 
it is established to he from the Prophet", said 
the opponent. See also below n. 203

130. See above p. 146 send n. 87.
131. Cf. Margoliouth, cited above, Chapter II,

n. 75. .
132. See the fragment of Qctdi'Iy&d, Haddrik, in

Andalus, vol. XV, p. 415. That this was the 
view of the Medinese is an established fact, 
even if there might be some dispute about the 
authenticity of this particular tradition."
See Muwatta’, passim, and the statement: "Our
doctrine is to authenticate only those tradi
tions that are agreed upon by the people of 
Medina, to the exclusion of other places".- 
(Tr. Ill, 148, p. 242).

il) 155. See the letter of M&lik in I-Iaddrik. op. cit.,

_ _ , . . .. Jl . II I | J _ |  HU I.JI.J ..INI  _J__IJ 11.. .  ............  J  I _ . . | 1; l.i; _ r  -_| J..-J "r ..1 . 1111 ■!!__________ |........    r     1 ■ -11    I iu.-.««itiiiiitjiw
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pp. 416 ff. llie authenticity of this letter 
is confirmed by the reply of layth to this 
letter. See I’Ism al-Muwaqq i * in. vol. Ill, 
pp. 94 ff. as well as by the internal evidences 
of the two letters. M&Lik's concept of practice 
is also illustrated by another example. With 
regard to the question of i* tik£f MSlik observes 
that one should follow the sunnah that has come 
from the past; that one is not entitled to 
follow anything new in that matter besides the 
practice of the Muslims coming down from the 
past (ghayr ma mad& ' al ayhi al-mii si inrun) S o  
far M§lilc might appear to be advocating the/" 
sanctification of the current practices of the 
Muslim society. Such an impression is refuted, 
however, by his concluding observation: "She
Pi-ophet performed i1 tik&f and the Muslims came 
to know thereby the sunnah of i* tikgf11 (Muw. 
p. 314). Io consider another case, M&lik cites 
a tradition which shows that the Prophet decided 
on the basis of the testimony of one witness and 
the oath of the plaintiff. He reinforces this 
by traditions from 'Umar.b. fAbd al-’Azxz, and 
Sulaym&n b. YasSr, and then says: “Madat al-

|§ll sunnah fi al-qad^-’’11 (Muw., pp. 721 ff). Por
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134.
135.

136.

the concept of practice among the Syrians, see 
above pp. 135 ff. and below p. 234, n. 211.

See above pp. 102 f., p. 146, and pp. 195 ff.
This is proved, for instance, by Ibn al-. . /. 

Muqaffa*'s statement ("Risdlah fi al-Sahdbah", 
op. cit., p. 126). It is- also corroborated by 
the remarks of Abu Yusuf e.g., his blaming the 
Medinese and the Syrians for claiming the sanc
tity of sunnah for their practices, even for 
those which might have been introduced by some 
market-inspector or some provincial governor 
(Tr. IX, 1. See also ibid., 3 and 24).

Cf. Schacht's conclusions about the Medinese 
concept of consensus: "But the 'practice1 of
the Medinese does not simply reflect the actual 
custom, it.contains a theoretical or ideal 
element".

In Mud., I, 65, M&lik opposes the 'practice' 
to a tradition from Abft Bakr (Muw., p. 149).
But he thinks of the practice as it ought to 
be, and therefore says: "The practice, in my
opinion is...." In' Mud., Ill, 12, M&lik says: 
'This is how it is (huwa I-sha’n). 1 -But the 
picture he gives is not one of the actual 
custom. It is, rather, an ideal, fictitious
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137.
138. 
139.

picture of the practice at the "beginning of 
Isi3m, as is shown hy Tr. IX, 1. In Muw. Ill,
39 M3lik states: "This is our practice." But
it was not yet so in the time of Zuhri, shortly 
before M3lik. So M3lik's recurrent expression 
al-amr *indan£. literally ’the practice with us’, 
may mean here and in other places only "the 
[right] practice in our opinion....’’ (Origins, 
p. 68).

Bor a more detailed view of Schacht on
.’practice’, see ihid., pp. 64 f., 67, 70 f., 75,
147, 192 ff., 219 ff., 277, 285 f., 288: f., 292,
294, 312, 514 and 318.

See n. 135 ahove.
See, for instance, pp. 209 f. ahove.
The Kufian attitude to ’practice' is reflected, 

both negatively and positively, in the following 
statement;;of Ahu Y&suf: "One does not decide a
question of allowed and forbidden hy simply 
asserting that people always did it. Most of 
people always did is not allowed and ought not 
to he done. There are cases which I could 
mention,. .. .when the great mass (c dmmah). acts 
against a prohibition of the Prophet. In these 
questions one has to follow the sunnah which has
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come down from the Prophet and the forbears, 
his companions and fugah§.> .11 (lr. IX, 24).
Por Abd Yusuf1s denial of the authority of 
the so-called uninterrupted custom and his 
demand for formal traditions with isndd 
instead, see ibid., 1, 3 and 9. Cf. ibid.,
5. Ihspite of all this, the heritage of the 
informal attitude lingered on among t'h e 
ICufians, including Abd Ydsuf. Among other 
things, ’practice* or its continuity was con
sidered to confirm the belief that the principle 
concerned had originated in the time of the 
Prophet or of the first Caliphs and was, 
therefore, binding. Por Shayb&ni,- see, for 
instance, his statement that: "A well'-known 
hadith which is doubtlessly from the Prophet, 
and which has been followed till this day by 
the Muslims in the administration of their 

[ affairs all over that a person has option if 
he has not seen it [i.e., the merchandise]1'.
(Hunan. p. 236). Por another example of 
’practice', see Muw. Sh., p. 361.

140. On this point the Kufians seem to consider 
(and perhaps rightly so), the Syrians and the 
Medinese^ (or Hijazis, as they often called them),
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142.
143.
144.
145.

146.
147.

148.

to possess a considerable amount of identity of
approach. Shis is evident from Tr. IX, 1 (p. ll)
and 3 (p. 21).

Por statistics, see Origins, p. 33. It is
interesting to note that among traditions cited
hy MSlik in his Kuwait a*, the number of traditions

• •

from the Successors is considerably less than 
traditions from the Prophet as well as traditions 
from the Companions. Por statistics, see ibid.,
p . 22.

See ibid., p. 33.
Tr. VIII, 13.
Ibid.,•6.
Ibid., 15. This further' confirms that the doc

trines of tie Successors were not considered to 
be binding as such.

Origins, p. 32.
The position of the ancient schools of law 

appears to be much less inconsistent if we were 
to bear in mind the reasonable distinction between 
"what may be followed" and "what must’be followed". 
This also applies, to a great extent, to the ques
tions we shall discuss below pp. 227 ff.

See Sh&fi'i’s reference to the Medinese claim 
about the famous successor Ibn al-Musayyib, Tr.,
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150. See the Medinese view that Ion ’Umar, his 
Companions and the Successors were ’’more advanced 
in knowledge and closer in point of time to the 
Prophet..." Tr. Ill, 145(a). Or Shaybdni's 
statement about the early generations: "what is
knowledge except the knowledge of the ancients..." 
(Huja.j, p. 81).

151. See the works of Abu Ydsuf and Shaybdnx, -passim,
and especially Athdr Sh.

152. Abd Ydsuf, for instance, considers acceptance
by the fuqahd’ to be one of the criteria for the
authenticity of traditions.' Tr. IX, 2 and 5. See
. also Khara.j, reference to * dnnatu fuqahQ.’ ind in
Muw. Sh. and Hu.ja.j, passim.

■ •

153. Tr. IX, 2 and often. It is implied in the
statements made both by Abu Yusuf and Shaybdnx 
that certain doctrine enjoyed the support of the 
fugahd’ in general, or* of the bulk of the fuqahd’ 
of their school, etc. See n. 152 above.

154. ' See Tr. IX, 24: "In these questions one follows
the sunnah from the Prophet and the forbears, his 
Companions and the fuqahd*." Por the significance- 
of this statement, see above pp. 151 f.
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155• Hie Kufian doctrine was that a tradition
from a Companion being part of "binding infor
mation" should prevail over qiyas. See Ikh., . 
pp. 117 f. As for the Successors, we have 
seen that their precepts and practices were not 
considered to be authoritative in the.sense of 
being binding. See above pp. 212 ff.

156. See above pp. 199 ff.
157. See Tr. VIII, I, Tr. IX, 6, 11, 29, and often.
158. Tr. Ill, 148 (p. 246).
159. l£. III, 16, 76 f., 83 f.
160. Tr. Ill, 57, 148 (p. 248).
161. TJram, vol. VII, p. 20.
162. See Origins, p. 77, n. 5.
163. Tr. HI, 10.
164. This partially explains his extremely harsh

criticism of the Medinese in Tr. Ill, (passim) 
despite his profession that he belonged to that 
school (Origins, pp. 9 f.).

165. See below pp. 227 ff.
166. Tr... IX, 5.
167. Ir. HI, 119.
168. Ibid., 87. See also ibid., 39
169. Ibid.. 77.
170. One of its evidences is the considerably less
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frequent reference to 'practice' made by the 
Kufians. See n. 210 below. Of. Origins, p. 76.
Por a few references to 'practice' by the Kufians, 
see Kharct.i. p. 59s "dhalika al-amr wa *alayhi 
al-* amal"; p. 129: "wa huwa al-ladhx * alayhi 
al-.jam§.* ah wa al-* amal"; p. 134: "wa * aid h£dh£ 
al-* amal ' indana". She . context makes it evident 
that the reference was to 'normative practice'.
Por reference to the practice of prominent Com
panions as against Awz&'i's reference to a tra
dition from the Prophet, see Sr. IX, 31. See 
also Hu.ja.j, p. 236 where a well-known tradition 
from the Prophet is supported by the claim that: 
"the Muslims have continued to administer their 
affairs accordingly till to-day".

Sr.. IY, p. 258.
Muw. Sh., p. 36I. It is claimed here by impli

cation that it was during the early Umayyad;period 
that the 'original practice1 suffered a change. 
Shere can be no doubt that what Shayb§n£ is trying 
to show is that the practice prevalent in the time 
of the Prophet and/ or the a*immat al-hudd (to use 
his expression for the first four Caliphs, vide.
-Hu,ja.j , p. 33), was different from the one embodied 
in the tradition cited by Mdlik. Nevertheless,
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173.
174.

175.
176.

177.
178.

179.
180.

MSlik. could claim to have the support of a 
formally well-authenticated tradition going hack 
to the Prophet, while Shayb&ni's traditions were 
not of that high order from a formal point of 
view.

Tr. Ill, 10.
Loo, oit.; Muw., pp. 244 f.} Muw. Sh.. p. 169;

Tr. I, 169.
See Tr. Ill, 10.
Loo. cit. Abu Yusuf end Shaybdni, however,

disagreed with their master on this question.
See Oom. Muw. Sh., p. 169; and Hu.ia.-j, p. 126.

See also above pp; 208 f. and below p. 230 ff.
We are referring here to the well-known fact

that the growth of Ilanafi, MSliki and other schools,
etc., was preceded by the formation of regional
schools such as the schools of Iraq_ and Kijaz, etc.
Cf. Origins, pp. 7 f.; anl 'All Hasan 'Abd al-Q&dir,
op. cit., pp. 131 ff.

See also immediately below and pp. 226 f.
Por instance, even the moderate Khawdrij charged

'Uthmdn and 'ALi with having introduced innovations.
See the letter of 'Abd AllSh b. " Ib&gl to 'Abd al- 

\ . •

Malik in Barr&di, K. al-Jawdhir, cited above pp. 130 
f. and n. 33.
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181. See for instance, Ibn al-Muqaffa’, cited 
above p. 132 and n. 39.

182. See Tr. IX, 1 and 3. See also Shdfi'i, Tr.
VIII, 14 where he accuses some of the ancient 
practices of the Medinese in the manner Ihn al- 
Muqaffa' and Abu Yusuf had done before him, that 
they had possibly been introduced by the governors.

183. In fact, such criteria seem to have been at a
not very advanced stage of development around the
year 100. The quest for objective criteria (such • 
as isn&d. etc.) which had already begun in the 
second half of the first century was, at least 
partly, a manifestation of dissatisfaction with 
the "tradition of trust", a mild dissatisfaction 
in the beginning, but eventually destined to 
become very forceful!, end consequential.

184. I'or some of these examples, see above pp. 203
I

‘ ff.
185. See Tr. IX, I, 2.
186. Ibid., 1 and 3. See also Origins. p. 191,

n. 6.
187. .Ibid., 5 and 9. Of. Shayb&ni, Siyar Kabir.

in SaraKtisi, Sharh al-Siyar al-ICabir, ed. Sal&h
• . .

al-Din al-Munajjad, 3 vols., (Cairo, 1957-60 A.I.), 
p. 213, (Cited hereafter as Siyar ICabir). See also
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189..

190.
191.
192.
193.
194.

195.
196.

197.

198. 
199.

Muw. Sh., p. 148. Por the attitude of the 
Medinese to isolated traditions, see Tr. Ill,
.148; and Ris§lah. p. 534.

See his works and the works of Shayb&nl,
•passim.

Por an explanation of this apparent inconsis
tency see above p. 214 and n. 146.

Ikh.. pp. 360, 375, 390.
Muw. Sh.. p. 113. See also Tr. II, 11 (h).
Por some instances, see Origins, p. 38.
See Tr. VIII, 1 and 13; Ikh., 'pp. 195, 360 etc.
Por identification of sunnah with formal tra

dition' from: .the' Prophet , see Tr. Ill, 148,
(p. 249); Tr. I, 9 and 138; Ikh.. pp. 27, 51,
57, 357; Omm, IV, 172, and often.

See Ikh.,58.
Risdlah*. Tr. Ill; and Ikh.. passim. See espe

cially Ikh., p. 138.
See also above pp. 208 f., 221 ff., and below 

pp. 231 f.
See above pp. 228 f.
This is evident from the use of technical terms 

of the science of tradition which we find in the 
writings of the contemporaries as well as.pre
decessors of Sh&fi'i. Por some of these terms,
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see Origins, p. 36. The same is the . case with the
Kiufians who used a number of terms which belong to
the science of tradition. The word, isn£d and
musnad. for instance, were used often. (See e.g.,
Tr. IX, 1, 2 and IQiar£.j, p. 39). Such statements'
about traditions as hadith inashlxfir (Hu.ia.i. p. 15)
and hadith mustafid ma'rfif (ibid.. p. 2), were 

• •

also often,used.
200. Origins. p. 36.
201. See n. 129 above.
202. . Por isolated traditions see above p. 227, n. 187>

and below pp. 249 f • That this was the main point 
of disagreement between the ancient schools is 
proved by the works of Shdfi'i, particularly by 
Ikh.. -passim. See also Bis£lah, pp. 401-70.

203. See above nn. 129 and 177. This was common to
the Kufians as well as the Medinese. Por evidence 
of the point we have made see Ikh., 139 which

' implies that the action of some Companion, if it is 
opposed to a tradition of the Prophet, makes the 
authenticity of that tradition from the Prophet 
doubtful. Tr:. Ill, 119 and 145(a), suggest that 
Ibn ‘Umar could not have been ignorant of the doc
trine of the Prophet which, in plain words, means 
that the tradition which embodies that doctrine is

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

204.
205.
206.
207.
208. 
209.

210.

not trustworthy; ibid., 59 and 87 show that the 
Medinese rejected a tradition from the Prophet 
on the plea that 'Umar would be better informed 
about the Prophet than Sa'd, the transmitter of 
the tradition concerned from the Prophet which 
again implies the inauthenticity of that tradi
tion.

Ikh., 325.
Risdlah, pp. 433 ff.
Tr. Ill, 59, 87, 119.
Ibid., 148, (p. 243).
Ibid.. 2, Ikh., pp. 138 ff.
Por a more severe criticism of the Medinese 

by Shdfi'i see JEr. Ill in comparison with Tr. I, 
Tr. VIII, and Tr. IX, -passim, where Sh&fi'i 
criticises the Kufians.

Ikh., p. 336. See also Tr. IX, 10 where Awz&'i 
refers to a practice from the Prophet without 
isnjd, which is rejected by Abd Yusuf who points 
out: 11 We have not heard that from the Prophet or 
any of his Companions. It is un]cnown to scholars. 
Had it been in the maghdzi. it v/ould not have been 
unknown to us". Then Abd Ydsuf cites a tradition 
from Ibn ’Abbds in support .of the doctrine of his 
school. See also ibid., 31s Abd Ydsuf rejects
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Awzd'i's undocumented reference to a tradition 
from the Prophet, supported by a tradition from 
.'Umar, and further reinforced by reference to the 
consensus of scholars. lie counters Awzd'it's 
argument by claiming that prominent Companions 
and Successors had practised what Awzd'i claimed 
to be forbidden [attempting to prove, thereby, that 
the tradition invoked by Awzd' i was not trustworthy]. 
See also JDr. I, 254* Ibn Abi Lsiyld. supports his 
doctrine (on the question whether an un-married 
person who is convicted for fornication should be 
externed, in addition to being lashed), by referring 
to a tradition from the Prophet and traditions from 
Abd Bakr and 'H i . Abd Ydsuf, on the contrary, has 
only one tradition, that from 'All, to support the 
divergent doctrine of his master. Por. an example 
of the same kind, see Hu.ia.j, pp. 98 f. Here Shaybdni

4

interprets a tradition from the Prophet in a manner 
quite different from the Medinese and reinforces 
the doctrine of his school by adducing traditions 
from the Companions.

See n. 210 above and n. 231 below.
See above p. 195 and n. 63.
Coulson is of the view that Schacht's thesis "is 

irrefutable in its broad essentials and that the vast
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214.

majority of the legal dicta attributed to the 
Prophet are apocryphal and the result of the 
process of "back-projection" of legal doctrines..." 
'(Coulson, op,. cit., p. 64). Some of the contem
porary Muslim scholars hold substantially the 
same view, the most notable among whom is Pazlur 
Rahman. See his Islamic Methodology, on. cit., 
pp. 5 f.

Origins., pp. 140 f . In his actual use of this 
argument Schacht has not been mindful even of the 
stipulation which he himself mentions, viz.. the 
non-use of a tradition "as a legal argument in a 
discussion which would have made reference to it 
imperative." (Emphasis is our own). Por an 
example cited by Schacht himself which seems to 
contradict one of the assumptions on which his 
argument is based, see ibid., p. 142.

It would also be interesting to note that Schacht 
himself has often used later sources for the doc
trines of the first and the second centuries in 
flagrant violation of the principles he enunciates 
(ibid., pp. 140 ff.). He cites an argument of 
ShaybSni .in favour of a doctrine of his school, 
for instance, on the basis of a late fifth century 
book viz., Saralchsi, Habsut, and observes that
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Shayb&ni "developes the argument in a masterly 
way and introduces a judicious distinction; this 
seems to he the argument, that Shaib&ni did really 
use11. (Origins, p. 271). Again, an alleged doc
trine of the early second century is referred to 
oh the hasis of 'Iydd quoted in Zurq&ni's Commen
tary of Huwatta’ (ihid., pp. 107 f.). Por other 

• • "l

instances, see pp. 273 and 303, and often.
215.. See ibid.. pp. 140 ff., and passim.
216. According to Schacht, the literary period in 

Islamia legal history begins around the year A.H.
150. (law in the Kiddle East, p. 50). Margoliouth’s 
view seems to be substantially the same. (See 
Early Development, pp. 39 f.) In our own view 
while the composition of books began earlier, 
hardly any of those books is extant. Moreover,
the earlier works would naturally have had numerous 
imperfections owing to the fact that the Arabs had 
hardly any tradition of prose-writing before IslSm. 
As better works came into existence the earlier 
ones became somewhat superfluous and hence gradually 
disappeared.

217. See above pp. 62 ff., 218 ff. and 225 f.
218.- See above p. 192 and n. 51.
219. See also Athdr A.Y.. 1048 and compare it with
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221.

Athdr Sh... 878 which, shows that a certain doc
trine which was recorded by AbCt Ydsuf as a tradi
tion from- the Prophet and transmitted by Ibr&him, 
was recorded by Shaybdnl in his Athdr as the doc
trine of IbrSh£m. In the same way in Tr. I, 116 
Abd Hanifah's disciple Abu Ydsuf mentions a certain 
tradition from the Prophet while itthdr A.Y., 738 
mentions it only as a doctrine of Abd Hanlfah. 
Khar&:i. p. 51 reproduces a tradition from the 
Prophet with isnfld on the question of muzdra* ah 
cited by Ibn Abi layld, but Pr. I, 51 which records 
the doctrine of Ibn Abi layld (a doctrine with 
which Abu Ydsuf agrees), mentions the traditions 
without isn&d.

It is interesting to note that Hu.ja.j (pp. 1 f.) 
where Shaybdni cites several traditions in support 
of the doctrine of his school, the tradition of 
Muw. referred to above has been mentioned.

The non-citation of these tradition does not 
prove being unaware of that tradition.■ Shaybdni 
refers to this tradition in Hu.ia.j. p. 289 with 
exactly the same isndd as found in Muw. and bases 
his doctrine on this very tradition. And this 
precisely is our point: that it is unwarranted
to assume that one always cited the tradition that
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222.

223.
224.

one knew, or its corollary that the non-citation 
of a tradition necessarily meant its non-existence

Shaybdni as we know was younger than Abu Ydsuf 
who was also his teacher. Moreover, ShaybSni - 
edited the works of Abu Yusuf and himself composed 
works which were either based on or parallel to. 
those of Abd Ydsuf.' Hence, if a considerable 
number of traditions which are mentioned by Abd 
Ydsuf are not found in the parallel works of 
Shaybdni this fact tmdermines the validity of 
those assumptions (mentioned above pp. 235 f.) 
which alone can sustain the e silentio method 
adopted by Schacht.

See also nn. 115, 116 and 120 above.
For explicit mention of foregetting traditions, 

or their isndd, or of loss of books containing . 
these traditions, and of not citing all the tradi
tions that one Inaew, see Khard.j, p. 57$ Risdlah. 
p. 431. Shdfi'i's passage is all the more instruc 
tive. He mentions the following: (l) There are
several traditions which he has cited in his work 
as interrupted even though he had heard them as 
muttasll and mashhdr. He preferred, however, to

4

mention them as interrupted traditions because of 
his lack of full memory. (2) He lost several of
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his works and so he had to .get the traditions 
which he [still] remembered verified by scholars.
(5) He omitted several traditions for fear of 
increasing the bulk of his work. He put forth 
what was enough, says Sh&fi'i, without attempting 
to record all that he knew. See also Umm, vol. IV, 
p. 177? vol. VI, pp. 5 and 172$ vol. VII, p. 41.

225. .Among the present-day We stern. scholars, Coul son 
has initiated, in a tentative manner, the, process 
of questioning the assumptions behind Schacht's 
method. (See Coulson, History, pp. 64 ff.).
Coulson cites, by way of illustration, Schacht's 
conclusions on the tradition regarding "six slaves" 
(cited in Origins, pp. 201 f.), which restricts 
the power of testamentary disposition to one-third 
of the deceased's assets, to be a tradition of 
Umayyad origin (back-projected to the Prophet). 
Schacht considers this to be "explicity stated" 
in M&lik's Muw. where it is recorded that, when a 
man on his death-bed manumitted the six slaves who 
were his property, Ab&n b. ‘Uthm&n (d. 105), the 
governor of Medina drew lots between them and set 
free only the winning two. Moreover, Schacht is 
of the opinion that the tradition with its full 
isndd going back to the Prophet dates "only from
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the second century, "because ShSfi'i states that it 
is the only argument which can "be adduced against 
the doctrine of E&wus on another problem of legacies; 
whether the alleged doctrine of E&wus is authentic 
or not, the tradition cannot have existed in the 
time of historical E&wus who died in A.H. 101" 
(Origans, p. 202). Por a refutation of the assump
tions underlying Schacht's line of argument, see 
Coulson, op., cit., pp. 66 ff. Regarding the second 
part of the argument, Coulson is alive to possibi
lities other than the one which alone appears, to 
Schacht as plausible and thus comes close to our 
own position stated above pp. 60 ff. Eo cite 
Coulson: “Schacht's second argument, then, that
the Eradition did not exist in Eawus's time because, 
if it had, he could not have maintained the view 
he did, is only valid if we assume (a) that E&wus 

■ would necessarily be aware of an existing Eradition, 
(b) that he would interpret it in exactly the same 
way as ash-Sh&fi'i did, and (c) that he would con
sider himself boimd by it. Each of these supposi
tions is open to serious objection" (ibid., p. 67). 
Por his criticism of these suppositions, see ibid., 
pp. 67 f.

226. See above Chapter I, nn. 87- and 91.
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227. Montgomery Watt was confronted with a similar, 
if not identical problem while undertaking the 
task of writing the biography of the Prophet. It 
is significant that he adopted a considerably dif
ferent attitude towards the early sources on sir ah. 
(See Muhammad at Mecca, Oxford, 1955 A.D., pp. xi 
ff.; Muhammad at Medina, Oxford, 1956 A.D., pp. 336 
ff.; and Muhammad : Prophet and Statesman. Oxford, 
1961;A.D., pp. 244 f.).

She present writer considers a full-scale dis
cussion as to the extent to which the traditions 
from the Prophet (e.g., those recorded in the six 
canonical collections of hadith) are authentic to 
be beyond the scope of the present study. Nor does 
he consider himself, at the present stage of his 
knowledge of Hadith and its auxiliary sciences 
(e.g., Asm&* al-Hijal. etc.), to be competent to 
deal with the subject. It suffices for the purpose 
of this study to record that many of the conclusions 
of the present-day Western scholarship on the sub
ject are invalid and exaggerated, and thus to 
affirm the possibility of the authenticity of a 
considerably greater number of traditions than has 

. generally been recognised by current Western sch
olarship .
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229.

230. 
231.

. 525
See above p. 233 and n. 209. It is significant 

that Abu Yusuf seems to believe that the Medinese 
and the Syrians had an identical attitude towards 
'practice1. (See 2r. 12, 1 and 3).

See nn. 209 and 210 above. See also nn. 230 ff. 
below.

ffr. IX, 1, and often.
Ibid., 1, 3 and 9. Sh&fi’i held a similar view.
Ihe advance made by the Kufians over the Syrians

who are, in the view of Abu Yusuf, akin to the
Medinese (see above n. 228), is amply illustrated
by 5Dr. IX, -which shows a shift from 'practice' to
traditions from the Prophet and Companions’. For
Abu Yusuf's reference to traditions from the Prophet
(which are not, however, uniformly of a high order
from a formal point of view), see ibid., 1 (pp. 2
ff., 8 f., 9» 10, 11 and 12), 2 (interprets the
tradition cited by Awzd*r differently), 3 (agrees
with Awz&'i and diverges from the doctrine of Abu
Hanifah on account of traditions from the Prophet,
•

4 (points out that the import of the tradition 
cited by Awz&'i is different from what he thinks),
5 (pp. 23 f., 24, 31, 32), 6, 7, 8, 9, 10 (a nega
tive argument from traditions: the claim that on 
the question concerned no tradition has come down
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from the Prophet or the Companions; Cf. 18), 14,
15 (a tradition from 1 Umar followed by Abu Hanifah’s 
statement: "Something to this effect has reached
us from the Prophet"), 16, 17, 13 (the same argu
ment as in 10), 20 (interprets the tradition cited 
by Awz&'i differently), 21, 22, 24, 26, 28, 29, 30, 
34, 36. Por traditions from the Companions inde
pendent of any reference to the Prophet, see 4 (ref
erence to diwSn as an institution in existence since 
the time of 'Umar)'; 10, 15 (a tradition from Ibn 
‘Umar as against AwzS'i's reference to the doctrine 
of the scholars of the past), 27, 31> 40, 41. . For 
traditions from the'Companions as supplementary 
arguments, see ibid., -passim, fhe discussion of 
legal problems in the works of Sliaybani (e.g.,
Hu.1 a.j), which is a debate between Shaybani and the •
Medinese on controversial legal doctrines, revolves 
around traditions from the Prophet and the Compan
ions, besides systematic arguments. See ibid., 
•passim.

232. Por Sh&fi'i's uncompromising attitude to prac
tice, see Ikh.. p. 284. See also Origins, pp. 58 f. 
and 77 ff.

233. Of. ibid.. pp. 27 and 33 £.
234. See above pp. 227 f.
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235. Sr. IX, 1, 2, 5 and 9 and elsewhere.
236. See above pp. 204 ff.
237. One of these considerations was the idea that

the Prophet had certain privileges which were
. shared by none and that in matters involving these 
privileges, it was wrong to derive any norm from 
the conduct of the Prophet. (See Tr. IX, 5, pp. 24 
and 34; Hu.ia.j. pp. 34 and 231*, Muw. Sh.. 166 f and 
often). This particular consideration continued 
to influence the ICufian doctrines. Por other such 
considerations which led to restrictive interpretation 

• of.:, traditions, see Origins, pp. 47 ff. Phis also 
reflects the corresponding decrease of the use of 
ra’y.

238. Kbar^n. pp. 64 ff.
239* ' Muw. Sh.. p. 331. She Medinese too used to inter

pret traditions from the Prophet restrictively. See, 
e.g., Tr. Ill, 61 which mentions the Medinese doct
rine that the application of the ruling of the Pro
phet that the killer of the enemy-soldier was en
titled to his spoils, rested on the discretion of 
the army commander: the killer would be entitled
to the spoils only if the army commander had so 
announced, and not automatically. Sh&fi'i dis
agreed with this and formulated a principle for such
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528
occasions: "Phe decision of the Prophet to grant
something has a general import until there is any 
evidence from him that his statement should have . a 
restricted application.n (loc. cit.).

240. Por relevant instances in regard to the Medinese,
see pp. 220 f. See also Origins. pp. 25 f. See 
also n. 241 below.

241. Phis conclusion is based on a broad survey of 
the examples of the supercession of traditions from 
the Prophet by traditions from the Companions, es
pecially those mentioned by Sh&fi'i in Umm and Ikh.

242. See above pp. 231 f.
243. Por the traditionists and their legal theory,

see Origins, pp. 253 ff.
244. See above p. 217.
245. See above p. 218.
246. See Origins, pp. 23 f. and p. 29; Muw. Sh.. p.

133; Hu.ja.j, pp. 237 ff. Por Sh&fi'i's opinion, 
see Pr. I, 51.

247. Ikh. 117 f. Por ShSfi'i's views, see Origins.
p. 19, u. 2.

248. See above pp. 187 ff., 208 f., 222 and 232.
249. Ikh., pp. 138 ff.
250.. See n. 248 above.
251. Por the attitude of. Kufians schools to isolated
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traditions, 'see Ir. IX, 5, 9 a*id 38; Muw. Sh.. p.
148. Of. also Ir. IV, 256. See also above n. 202.

252. Ir. IV, p. 255.
253. Por the Medinese attitude to isolated traditions,

see Ir. Ill, 148 (p. 242). Ihis is besides the fact 
that one of the main points of disagreement between 
Shctfi'i and ancient schools was this very question.

254. IMu, 328 ff.
255. See Risalah. pp. 591 ff.

t

Por similar opinions of the ancient schools which 
seem to arise, at least, partly, from deficient 
confidence in formal traditions particularly iso
lated traditions. Of. Origins, pp. 47 ff*

256. See Ir. IX, 5, etc. See also above pp. 186 ff. 
Por'~ShcLf i* £’ s attitude, see Ir. IX, 5; Kiseilah. pp. 
228 ff.

257. Ir. Ill, 13. Schacht has mistranslated it as
merely ’sunnah1. (See Origins, p. 30, and for his 
further interpretation of the ICufian concept of 
sunnah. see ibid., pp. 73 ff.). Phis misinterpre
tation is owing to a serious error in reading the 
text which has the word: ’’his sunnah" (sunnatihi)
rather than merely sunnah. (See Ir. Ill, 13, p. 
182, line 9). whom this ’his* refers becomes 
obvious by the fact that the Prophet has been
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258.
259.
260. 
261. 
262. 
263.

264.

265.
266.

267.

268.

mentioned in the previous line).
Tr. IX, 5 (p. 32). Of. ibid.. 7, 8, 14.
Tr. IX, 5 (pp. 24) 31 f., and often.
Ibid.. 2 (pp. 15 f.), 5 (p. 31),. and often.
Ibid.. 1, 2, 4, and often.
See above pp. 152 ff.
nthar A.Y.. 98 and 278. Schacht is of the opi

nion that the statement attributed to Ibreihim in 
these traditions seems to be genuine. (See Origins. 
p. 142).

See ibid., pp. 42 f., based on Tr. IV, pp. 254 
ff. The Mu’tazilah also believed in consensus.
(See ibid.. pp. 41 and 88).

See above pp. 186 ff.
Por Shitfi'i's ideas on consensus, see Origins. 

pp. 43 and 88 ff. See also Tr. IV, pp. 256 ff.;
Tr. Ill, 129 and 148 (p. 244).

Por 'practice', see above pp. 143 ff., and pp.
209 ff.

See Tr. IX, 1 (a practice of the Prophet followed 
without interruption by the Muslims), 3 (a rule 
regarding the distribution of booty adopted by the 
Prophet and maintained by the Muslims "till this 
<Iay"), 5 (a practice regarding the distribution of 
booty adopted by the Prophet regarding which
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531
a’immat al-hud£ were agreed), 7 (a principle of 
distributing booty introduced by the Prophet and 
followed by the Muslims subsequently), 8 (a prac
tice of the Prophet, followed by Muslim rulers),
10 (the same as above), 13 (a sunnah has come down 
from the Prophet which has been practised by the 
rulers till to-day), 31 (a principle laid down by 
the Prophet, which is corroborated by a tradition 
from Ibn 'Umar and regarding which the scholars 
are agreed).

Ibid., 16.
Ibid., 28.
Ibid., 5 and 31.
Ibid., 6 (a certain practice which was denounced 

neither by any ruler, nor any scholar), 9 ( a doct
rine accepted by scholars and practised by the 
rulers), 14 (the same as 6 above), and 32 (a doct
rine continually followed and approved by rulers 
and scholars). It is perhaps significant that in 
case a practice is not mentioned as having origin
ated with the Prophet, AwzS'i's reference to the 
practice of rulers is consistently followed by 
reference.to the approval of scholars. She former 
seems to represent the actual aspect of 'practice’, 
while the latter ensures its being religiously
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approved (i.e., its normative aspect). (Cf.
Origins. pp. 70 if.).

It is also significant that in Sr. IX, Abu Yusuf 
refers to consensus much, less frequently than 
Awza'x does. Instead of referring to undocumented 
practice sanctified by anonymous i.im̂ t* (of the. com
munity, or of scholars), Abu Yusuf generally refers 
to traditions from the Prophet and Companions. A 
significant example in this connection is Sr. IX,
9, where Awza/ x supports a doctrine by claiming 
that it has been the approved doctrine of scholars 
and has been practised by the rulers, more or less 
in the same manner as in ibid., 6 and 14. (Of. 
also ibid., ll). Abu Yusuf counters this by point
ing out that on the question concerned only one 
tradition had come down, and that solitary, tradi
tion was irregular. Significant also are the pas
sages wherein Abu Yusuf disapproves of undocumented 
reference to practice, and calls for formal and 
well-attested traditions (ibid., 1 and 9).

273.. Shis was the doctrine of Rabx'. (Sr. Ill, 148,
p. 242).

274. See Origins, pp. 83 ff.
275. See Msllik's letter to layth b. Sa’d, cited above

p p .  209 f.
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277. See above nn. 231 and 272.
278. See Hu.ja.j, -passim. This is evident from Shayb-

§ni's repeated claim that on the question under 
discussion there was a number of traditions and by 
his repeated demand that the Medinese should produce, 
if they have, traditions from the Prophet and the 
Companions (besides systematic arguments), to 
establish their doctrines and by the small number
of questions on which he invoices the sanction of 
consensus. (See Hu.ia.i, passim).

279. l?or isolated traditions, see above p. 249, n.
251.

280. That is. ma naqalathu al-* Smmah ’an al-^&mmah 
(Tr. IV, p. 255). See also Ir. IX, 5 and also nn.
258 ff. above.

281. Tr. IV, pp. 255 ff. It may be noted that con
sensus denoted the general opinion of the majority, 
rather than complete uniformity of opinion of all 
Muslims, of all scholars (see Origins. pp. 82 and 
85).

282. Ibid.. p. 255.
283. Muw. Sh.. pp. 138 ff.
284. Ibid.. p. 140.
285. Tr. IV, 255.
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286. Kharaj. p. 12g. Por another instance, see Hu.iaj
p. 104.

287. See above p. 252, n. 265.
288. 183. See also ibid.. 89 where Shlifi'i 

mentions the ICufians as those who profess not to 
oppose the doctrine of any Companion.

289. JDr. VIII, 9.

the Companions took, in the nature of things, the 
form of a silent approval (ijmd' sukuti) in later 
terminology. (Origins, p. 82).

291. Por this kind of assumption on the part of the
Medinese, see Tr. Ill, 69 where ShSfi'i addresses 
the Medinese as following: "A decision given by
'Umar, according to you, is public and well-known 
and can only have proceeded from a consultation 
with the Companions of the Prophet, therefore, his 
decision, according to you, is equivalent to their 
opinion, or the opinion of the majority of them....
and you say that his decision in Medina is the same
as their general consensus.11

292. Origins. p. 44 (based on Ir. IV, pp. 258 ff.).
Cf. the view of the Basrian opponent of Shdfi'1 in

of stealing 'Umar consulted people, says Abu Yusuf,

290. Cf. Schacht's observation that the consensus of

Ir. Ill, 148 (p. 244).
293. See, for instance, Khara.j. p. 174 > on the question
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294.

295.
296.
297.
298. 
299.

300.
301.
302.

and they concurred that...."
Por reference to the consensus of Companions, 

see further Khara.j. pp. 55 and 59; and Hu jaj . pp.
13 and 15.

See some of its evidences in Origins. p. 85.
In addition to the evidences cited by Schacht see 
also Hujaj, pp. 125, 161, 175, 176, etc. In the 
first and the third of these examples there is 
explicit reference to the consensus of the Medi
nese and the Kufian's.

Sr. IV, p. 256.
Hujaj. pp. 161 and 176.
•

Ibid., pp. 125 and 175. See also Sr. VIII, 1.
Hujaj. p. 161. (Emphasis is our own).
Ibid., p. 176. (Emphasis is our own). Cf. Sr. 

IV, 255 II*. For other evidences of the same, see 
the views of a Basrian jurist mentioned by Shafi'i 
in Sr. Ill, 148 (pp. 244 and 245). For the Medi
nese view which was the same, see Origins. p. 84.

Por this expression,see above p. 178.
See Sr. Ill, 148 (p. 244).
Sr. IV, 256. (Cited in Origins, p. 91). Shis

sentence also shows that in Shelfi' i1 s opinion con
sensus too was something which was transmitted 
much in the same manner as traditions were trans
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303.

304.
305.
306. 
307 v

mitted. Ihis is partly a consequence of Sh&fi'i's 
formalism.

Por some examples of the reference to this kind 
of consensus, (see above pp. 157 ff.). Ihe fol
lowing are a few more examples: "I found our
fugaha* follow that doctrine and that is [a doct
rine] regarding which, there is consensus among 
us11 (Khara.j , p. 76). "Abu Hamtfah and the majority 
of our fungh^’ were of the view that...." (ibid.. 
p. 21). See also ibid., pp. 165 and 167; and 3?r.
IX, 42. It is this, perhaps, which is meant by 
Shayb&ni's constant reference to "She opinion of 
Abu Hanifah and the generality of our fug ahd'" in 
Kuw. Sh., -passim.

See above p. 210, n. 133.
See above pp. 212 ff.
See above pxo. 260 f.,
Shis is the present writer's interpretation for 

frequent reference by Abu Yusuf and Shaybctni to 
the do’ctrine of "Abu Hanifah and our fugahd’ in 
general" (see especially Khar&j; Muw. Sh.; and 
Hujaj, -passim. Of. Schacht's conclusion in Origins, 
p. 85). Ihis kind of consensus was at times men
tioned to record the particular interpretation of 
the texts: e.g., regarding the question whether
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#  537
the testimony of q£dhif is valid, which is "based 
on a difference of interpretation regarding the 
legal implications of a Quranic verse (Khara.j, 
p. 166. Por a similar example, see ibid.,. p. 167). 
It was also mentioned to record which out of the 
authoritative precedents or traditions was con
sidered to he the "basis of the accepted doctrine 

' of the school (ihid., pp..21 and 165).
308. She reason seems to lie in the implicit distinc

tion between "what may legitimately he followed" 
and "what must he followed". In the light of the 
ahove, this writer takes an altogether different 
view from the one expressed by "Schacht: "We must
therefore, conclude that Ab& Hanlfa, Ab& Y&suf, 
ShaibSnr and their companions found the consensus, 
as their group understood it, represented by the 
body of doctrines associated with the name of 
Ibrahim". (Origins. pp. 86 f.).

309. See above pp. 252 f.
310 See above loc. cit.
311. See p. 256 and n. 281 above. Shis is owing to

the fact that traditions, specially isolated tra
ditions, as yet had less prestige that what they . 
enjoyed a little later.
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313. Huria.j. pp. 93 f. See also ibid.. p. 15j 

Muw. Sh.. p. 148, and often.
314. Ir. 17, p. 256.
315. Ibis doctrine is implicitly stated in Ir. IV.

p.' 255. I'or some examples, of the application of 
this principle see above pp. 187 ff.

316. . Tr. Ill, 71, cited in Origins, p. 84.
317. Ibid.. p. 83.

r 1 1

318. See above pp. 258 ff.
319. It . Ill, 148, (p. 244) cited in Origins. p. 83.
320. Ir. IV, 256.
321. . See ibid.,pp. 256 f. and elsewhere.
322. Origins', p. 87.
323. It is significant that the classical Islamic

doctrine of consensus represents, on the whole,
a return to its pre-Sh£fi‘i concept. In the Words 
of Schacht, Sh&fi'x’s ’’rejection in principle of 
the consensus of the scholars and his restriction 
of consensus to the unanimous doctrine of the 
community at large, were unsuccessful”. (Origins. 
p. 85). Since the Kufian attitude to consensus 
during the second century was rooted in the ancient 
concept of sunnah. the later Hanafi doctrine of 
consensus remained essentially the same. Consensus 
was invoked, however, less often as an authoritative
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argument in the settlement of concrete legal issues 
than in the early period. This was owing to the 
gradually arrived "consensus" of the Muslims at 
large to consider the body of traditions recorded 
in the authoritative collections of Hadith to be 
authentic. Thus consensus actually became the 
sanction-behind these collections of traditions. 
Moreover, as Snouclc Hungronje has pointed out, 
consensus became "the viltimate mainstay of legal 
theory and of positive lav/ in their final form: 
the guarantee of the authenticity and correct 
interpretation of the Qur’&n, the faithful trans
mission of the sunn ah of the Prophet,’’.the _ legiti
mate use of analogy and its results. Thus it 
covered every detail of the law, including the 
recognised differences of the several schools" 
(cited in ibid., p. 2).
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GEAPIER, V

IEPEEB1TCE, EIABORAffilOlT M L  SYSIEMAlISAIIOUr

1. See above pp. 94 ff., and 111 f.
2. Por this, see above p. 178, n. 1.
5. la’wil Mukhtalif al-Hadith, op. cit., p. 65.
4. See Origins. pp. 98 f., and 100 ff.
5. Ibid.. p. 98..
6. Por an example of the use of ra’y in interpreting 

the Qur’an, see Tr. IX, 21. Por its use in interpret
ing traditions, see below pp. 271 ff.

7. This was besides the practice of opposing ra’y
to athar and sunnah. She distinction between ra’y
in the bad sense, in the sense of arbitrary opinion
as distinguished from qiyds occurs fairly frequently
in the second century Kufian works, such as the
works of Shayb&ni. See especially Hu.ja.j, passim.

*

8. Por these, see below pp. 302
9. ithar A.Y., 277.

10. Hu.i a.i, p. 68. •
11. VIII. 41.
12. Kharari, pp. 19 f.
13. , Ibid., p.. 81.
14. Ibid., p..62.

540
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15.

16.

17.
18.

19.

20.
21.
22.

54-1
Ibid., pp. 63 f. Abd Y&suf- disagreed with this 

stipulation in favour of interpreting the traditions 
from the Prophet according to its apparent meaning 
and without binding it with administrative measures. 
Por a similar case, see the Medinese doctrines cited 
above, p. 24-5, n. 239.

Cited above p. 245. Abu Ytisuf end Shayb&ni, from- 
ever did not accept this exception (loc. cit.).

Muw.. pp. 618 f.
Tr. I, 19; Muw. Sh., pp. 327 ff.; Huj a.j. pp. 205 

ff., Ir. Ill, 12. She ICufians also argued that none 
of the first Gaiiphs ever made a legal judgment or 
expressed verbally in favour of the doctrine of the 
Medinese (loc. cit.)

Tr. IX, 13; Siyar Kabir, p. 716. Por another 
instance of binding the application of an authorita
tive doctrine with administrative procedures, see 
above p. 245, n. 238.

Khar£j . p. 97 •
Tr. IX, 33; and Tr. I, 201.
Tr. I, 27. Cf. ibid., 34. This reflects the

importance of the consideration of the broad interests 
of IslSm. Por other instances, see Eharlt.i, pp. 26,
27, 37, 60, 60 f., 62, 63, 66, 69, 94, 95, 97, 98 f.,
105, 110, 184, 187 and 200; Tr. IX,2,14, 19, 20, 21, 27,
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23.
24.
25.

26.

27.

28.
29.

5 4 2i
28 and 29. See also the sections relating to 
istihs&n, above pp. 167 ff. and below pp. 302 ff.

Muw. Sh.. pp. 274 f.
See above pp. 233 said 243.'
Por explicit reference to linguistic usage in 

legal judgments, see Siyar ICabir, p. 170: "Al-thdbit
bi al-’urf ka al-th&bit bi al-nass”. See-also ibid.. 
pp. 312 and 333. See also Jami* Kabir, -passim, 
especially the questions relating to aym&n.

Putuh al-Buld&n,. p. 629 (read Jib'd Yftsuf instead 
of Abft Sayf). It is interesting to note that MSlik 
and Sh&fi'i were of the opinions that all inequit
able customs ought to be put an end to, let alone 
those introduced bj'- unbelievers (loc. cit.).

She custom was deemed to be of considerable 
importance by the early judges. (See Introduction, 
pp. 25 f. and Origins, 100 ff.). Por some other 
instances illustrating the importance of established 
customs and practices in the view of the Kufians, 
see Tr. IX, 2, 11, 12, 21, 29 and Muw. Sh., p. 356. 
See also other works of Abu Yusuf and Shayb&ni, 
passim. See also below pp. 302 ff.

See above p. 245>n. 237.
Shis did not necessarily mean that all ra’y was 

necessarily wrong, as we shall see. What it meant
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was that ra’y, unless it was exercised according 
to the required method, was liable to lead to wrong 
conclusions. Ra’y was considered to be definitely 
wrong when it was opposed to sunn ah and athar. and 
quite often when it was not used according to the 
proper method.

30. See Hu.iaj. passim, especially pp. 46, 88, 146,
170, 207, 207 f., 210, 212, 214. This accusation 
generally took the form of challenging the Medinese 
to produce if they have, any sunn ah or athar either 
from the -Prophet or any of his Companions on which 
their doctrine is based, to which was sometimes added 
the positive statement that their inability to adduce 
relevant traditions proves that the Medinese do not 
have any such traditions. (See for instance, ibid., 
pp. 146, 169 £. and 202. See also ibid., pp. 224,
234 and 251 where Shayb&ni uses the term tahakkum.)

31., See ibid., pp. 6, 9, 153, 158, 212, 230 f.,.and✓ -- 1
233.

32. Ibid.. pp. 207 f., 209 f., -212,.. 213 f., . .
215 f., where Shaybani contends that the Medinese 
doctrine is based on excessive precaution and is 
thus arbitrary; p. 218, where he expresses the 
opinion that Medinese doctrine is based on conjec
tures and’misgivings.
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33,. That ra’y (or even qiy£s) being invalid if it
was in opposition to i.ima*, was quite obvious.
(See above pp. 256 f., and Tr. 17, p. 255, which 
clearly postulates a very high degree of .authority 
for consensus.).

34. Shafi'i arrived at this position only gradually. 
Por Sh&fi'i's views on ra’y, see Origins, pp. 120 ff. 
Sh&fi'a considered ra’y to be equivalent to istihs&n 
(Tr. VII, 273; Ris£lah, p. 503); and to istihsdn.
as we know well, Sh£Lfi*i was uncompromisingly 
opposed. See Tr. VII, pp. 270 ff.j and Ris&lah. pp. 
503-59.

35. See Ibn Qutaybah, crq. cit., -passim.
36. See ibid., p. 63. See also Zahiriten, pp. 5

Por the use of ra’y and istihsdn by the Medinese, see 
Origins. pp. 113 ff., and. 118 f. Sh&fi'i also fre
quently charges the Medinese of using arbitrary ra’y 
(Tr. Ill, passim.). Por the Syrians, see Origins, 
p. 119.

37. In this writer's view,, one of the reasons for the
characterisation of the Kufians as the adherents of 
ra’y was presumably their well-recognized method of 
trying to find answers to hypothetical questions in 
law, a practice which seems to have been considered 
objectionable by several contemporary scholars. See
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the remark of Hafs b. Ghiyfith about Abft Hanifah 
that he was ’’most knowl edge able about things 
which have not talr.en place, and most ignorant 
about things which have taken place". See also 
the report, about Ilasrdq that whenever he was asked 
about a legal question, he inquired: "Has this 
already taken place." If the answer was in the 
negative, he used to say: "Excuse me till it does
actually take place." (Eor these along with a few 
other opinions of contemporary authorities on the 
same question, see Zahiriten. pp. 17 f.). -Although, 
the authenticity of these statements is not beyond 
doubt, they represent at least second century 

•reactions to the attitude of the Kufian jurists.
See also above, pp. Ill ff. .

38. A survival of this original connotation of the 
term is to be found even as late as in the writings 
of ShSfi'i. (See Tr. Ill, 135 and 145).

39. According to Schacht, when ra’y "is directed 
towards achieving systematic consistency and guided 
by the parallel of an existing institution or 
decision" it is called qiy£s (Origins, p. 98). 
Shayb&ni defined the principle in a fairly cogent 
manner: : "On whichever question there is no athar. 
one should resort to analogy from a parallel case
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regarding which there is an athar "(Hun a.j. p . 6.
See also pp. 9, 174 and 235). ShaybSni cites 

. ‘Umar as having instructed that all matters ahout 
which there is nothing in the Qur'&n and Sunnah 
one should look up to parallel cases (al-ashb£h 
wa al-naza*ir) and make qiv&s accordingly" (ihid.. 
p. 212).

40. Por some examples, see ahove pp. 105 f•
41. Tr. IV, p. 258.
42. loc. cit.
43. See notes 44, 45, and 46 below, which imply this. 

See also Bisdlah, pp. 478 f.
44. See Hu.ia.j. pp. 46, 66, 153, 158, 162, 174 and 

• 212. .

45. See Tr. VIII, 3 and Ikh.. pp. 117 £•
46. See for instance, Hu.ia.i. p. 46 (for athar being

more authoritative than qiyds), and Ikh., 117 f•
(for khabar l£zim being more authoritative than 
qiy£s).

47. Ikh., pp. 117 f.; HisQlah, pp. 543 ff.
48. See below pp. 302 ff.
49. E'of use of qiyds by the Medinese, see Origins, 

pp. 116 ff.. Por the use of qiy£-s by Awz&?£ see Tr., 
IX, passim.

50. ' See above p. 269, a.. 3-
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51.- Tr. I, 137.
52. Ibid.. 89, (Shall* £ also credits the Medinese with 

using qiycls, ibid., p. 116 and n. 5).
53* They threw aside (nabadhfi) the Book of God and

the sunnahs of his Apostle and bound themselves by 
giy^s" (la’wil Mukhtalif al-Had£th. p. 165. See 
also ibid.. pp. 16 and 20, where Ibn Qutaybah refers 
to the claim of the ahl al-Kdlam, whose outlook he 
presumably considered to be close.to that of the 
Kufians to be proficient in qiy&s).

54. Origins. p. 106.
55. | Por their characteristic attitude, see above, 

pp. 82 ff. Of. Origins. pp. 100 ff.
56. Tr. I, 40. \
57. ' Ibid.. 13.
58. Ibid.. 155.
59. Ibid.. 171(a) .
60. Ibid.. 63.
61. Tr. IX, 37. See also ibid.. 36, where Abd 

Hanifah states the principle which underlies this 
analogy.

62. Ibid., 19. Por the doctrine that the sale of 
arms to the enemy is prohibited, see Khar&n , p. 190.

63. Tr. I, 130.
64. Khar&j, p. 160.
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65. Apart from these,; quite a good number of the
examples of the xxse of qiy£s which go under the
names of Abft Yusuf and Shayb&ni (for some of these,
see below, pp. 287 ff.) go back to Abti Hanifah. In
regard to quite a few of these questions, Abft Yflsuf
and ShaybSni seem to have reproduced or explicated
the qiyds implied in the doctrines, while in respect
of others they presumably advanced arguments of their
own. Shat the two disciples of AbtS Hanifah did not
always care to mention a doctrine to be that of his
master even on occasions when such was case is well-
established by contemporary evidence. See, for
instance, Jgmi* Saghir. p. 107., a doctrine which
is not ascribed to Ab& Hanifah or to Ahd YClsuf, al-« *
though it was beyond doubt the doctrine to which 
they subscribed (see Tr. I, 3) .

66. KharQa , p. 121.
67. JEt . IX, 38.
68. Khara.j, p. 36.
69. Ibid.. p. 70.
70. Ibid., p. 77.
71. Ibid., pp. 21 ff.
72. Khard.j . p. 66.
73. Tr. I, 51} Khar$.n. pp. 88 ff.
74. Ibid.. pp. 75 and 91 f. Cf. ibid., p. 93.
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75. ’'There can he no qiyfis where there is any athar.
On such occasions nothing else is proper hut to 
submit to the athar” (Hu.ia.j. p. 46. See also 
ihid., p. 88).

76. • See Tr. VIII, 3; Ikh.. pp. 117 f.j and Risdlah. 
pp. 543 ff.

77. Based on Tr. VIII, 3; Ikh., 117 f. and on the 
highly authoritative character of consensus.(Hor
.this, see Tr. IV, passim).

78. Hu.i a.j. p. 212.
■

79. Ihid.. p. 6. The same rule is repeated almost in
the same words on p. 9. On another occasion he 
urges: "Qiy&s ought to he resorted to according to 
what the Prophet did” (ihid.. p. 155). Things are 
subjected to analogical deduction (yuqds) on the 
basis of the things which are similar to them (ihid., 
p. 174). See also ibid.. pp. 224, 230 f., 233, 234 f,, 
and often.

80. ' Ihid.. p. 235.
81. Tr. VIII, 1. Shafi'i, however, brings forward a

counter-analogy, which is quite impressive (loc. cit.) 
Of. Ihn Abi layld’s analogy on a similar question 
(Tr. I, 171).

82. . See Tr. I, 20. Cf. Athar A.Y., 829.
83. Hujaj. pp. 199 f. See also Muw. pp. 691 f.
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84. .Hu.ia.j. p. 188.
85. Ibid..' pp. 154 f. Por another example, of qiy£sr

see ihid.pp. 178 f., 179, and 184.
86. Ibid.. p. 257.
87. Ibid.. pp. 11 f.
88. Ibid., pp. 41 f.
89. Ibid.. pp. 116 f.
90. Ibid.. pp. 157 f. Cf. Muw. Sh.. p. 208
91. Ibid.. p. 235.
92. loo, cit.
95. See ibid., pp. 230 f. and 234 f. and also Muw. Sh..

pp. 351 ff.
94. Ibid., pp. 199 f.
95. Muw. Sh., p. 557. Por muz&banah and muh£galah. 

see Muw., pp. 624 ff. and. Muw. Sh. 356 f.
96. Muw. Sh.. 352 f.; Hu.i aj. pp. 219 f.
97. In connection with this section, see above,

•' pp. 219 ff •
98. See above, pp. Ill f. and 163 ff. and 277 f.
99. It may be pointed out, however, that in the

interpretation of £.th§r, a particular attitude 
gradually developed. Por this, see above, pp. 245 f.

100. Hu.i a.j, ,p. 77. See also ibid., p. 59 where
ShaybSni accuses the Medinese of deviating from 
athar on the basis of istihsQn .‘without the support .
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of stinnah and athar. On the contrary, there are
, instances of the use of the term istihs&n to des-
crihe the supercession of qiy£s "by ath£r itself.
See, for example, Khara.j. p. 178, where Abu. Yusuf
rejects qiy£s in deference to the traditions from
Ahu Baler and 'Umar, which he characterises as
istihsan. See also ihid.. p. 189.• 1 ̂ 1

101. Apart from Sh&fi'i who devotes a whole treatise
to refute istihsan (i.e., Tr. VII) and a fairly
long chapter in his. Ris£lah (pp. 503-59), Ibn
Qutayhah also refers to the use of Istihsan by the

• .

- Iraqians as an evidence of their f icicle-mindedness.
See Ta’wil Mukhtalif al-Hadith. pp. 62 ff.

102. Jami' ICabir, p. 85.
103. . Ihid., p. 98. . .
104. Ihid., p. 45. Here, perhaps, the two doctrines 

are different because of disagreement in regard to 
linguistic usage,.

105. Ihid., p.. 165.
106. loc. cit.
107-and 108. 'You1 in both the instances has been used 

in the plural.
109. Ibid.. p. 287.
110. Siyar Kabir, pp. 308 f.
111. Ihid.. p. 353.
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112. Ibid.. p. 447.
113. J&ni* Kabir. p . 55. .
114. ICharg.j. pp. 160 f.
115. Ibid.. 189.
116. Jaml* Saahir. p. 160.
117. Siyar Kabir. p. 85.
118. Khara.j. p. 182.
119. Ibid.. t). 183.

■ /
\

120. J£mi* Saghir, p. 107.' Cf. Tr., I, 3, with the 
difference that it specifically mentions slave- 
girls. Abu Hanifah was of the view that it was 
not permissible, because "he sold what he did not 
own," and "manumitted what he did not own." This 
example of the preference by Abu Yusuf and Shaybani 
to the systematically consistent doctrine of Abu

AHanifah, and their disregard of the material con
sideration in favour of liberty which was the basis 
of doctrine and its replacement by systematic con
sideration is one among the many examples which 
shows the trend of development. See also below pp. 
325 ff.

121. Ibid.. p. 83.
122. Ibid.. p. 69.
123. See above pp. 71 ff.
124. For this, see above pp. 228 f.
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125.

126.
127.
128.

129.
130.
131.
132.
133.
134.
135.
136.
137.
138.
139.

140.

See above pp. 92 f. Cf. the dating of these 
doctrines by Schacht in Origins, pp. 234 ff•

For Ibrahim, see above pp. 106 ff.
See n. 35 above. See also Zahriten, pp. 14 f.
See above pp. 108 f. This is evident,, for inst-' 

ance, from the opinion attributed to Hafs b.
Ghiyath (d. 177)> cited in Zahriten. p. 16. Cf. 
Muhammad Abu Zahrah, Abu Hanifah, (Cairo, n.d.), 
pp. 229 ff.; Hajawi, cited in loc. cit. See also 
Baghdadi, ojd. cit., vol. XIII, p. 348 which men
tions the reason underlying the adoption of this 
method by Abu Hanifah.

Athar A.Y., 432, 434; Athar Sh., 291.
Athar A.Y.. 433; Atha.r Sh., 290.
Athar Sh.. 239.
See Tr. I, 167.
Ibid., 166.
Jami* Saghir, p. 23.

o

Jami* Kabir, pp. 19 f.
Ibid., p. 20.
Ibid., p. 21.
Jami* Saghir, p. 23.
Jami* Kabir. pp. 23 f. Of. Tr. I, 171 and 172; 

Athar A.Y.. 434 f.; Athar Sh.. 289 ff.
AthUr A.Y.. 766 f.; Ath&r Sh., 748 and 750. Cf. 

Tr. I, 50.
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141. Athar. Sh., .750/
142. Tr. I, 44.
143. . Ibid.. 45.
144. Ibid., 46.
145. Ibid.. 47.
146. Ibid.,48.
147.
148.
149.
150.
151.
152.
153.
154.
155. Athar A.Y.. 732; Athar-Sh...752.
156. ’ Ibid.. 756.
.157. Ir. I, 40.
158. Ibid.. 41.
159. Athar A.Y.-. 492.
160. Ibid.. 770; ithar Sh.. 694 f.
161. Ibid.. 693.
162. Ibid.. 696.
163. Ithar A.Y..' 693.
164- Ithar Sh.. 697 ff.
165. Ithar A.Y.. 769.

Ibid., 49.
Ibid.. 50.
Jami* Saghir. pp. 107 f.
Ibid., 108. 
loo, cit. 
loc. cit.
Sec Jami* Kabir. pp. 307-15. 
Athar A.Y.. 731; Ithar Sh.. 751.
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166. 
167. 
168..

169.
170.
171.
172.

Origins. p. 269.
Ibid.. p. 287.
See below pp. 341 ff., arid 11. 128* Cf. Origins, 

pp. 276 ff., pp. 311 ff. •
3?or this last, see above pp. 311 ff.
Origins, p. 234.

. On Ibrahim,see above pp. 108 f.
Cf. Schacht's position (Origins, p. 234, a. 5), 

which is hardly justifiable. He is of the view 
that the doctrines attributed to Ibrahim "date in 
fact only from the time of Hammad11 (Origins, p. 234, 
n. 5).' (Of. above p. 92, n. 88 for the view of 
this writer on this question). . This gratuitous 
assumption leads him to consider the technical 
questions embodied in Ir.-I to belong to the short 
period between Hammad (d. 120) on the one hand and 
Abu Hanifah (d. 150) and Ibn Abi laylri (d. 148) on 
the other (loc. cit.). If Hammad was, on the whole, 
not concerned with the technical legal questions 
embodied in Ir. I (as Schacht thinks), and was 
concerned exclusivel;/ with the kinds of questions 
which are ascribed, in his opinion spuriously, to 
Ibrahim in Athar A.Y. and -fi-thar Sh., then the years 
120 to 150 would be credited with an amount of 
legal development which can be•ruled out as incon-
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eery-able. on £t priori grounds. Such a view amounts 
to assuming not a gradual natural development —

. even though its pace might be somewhat accelerated —  
but a big leap.

173. Cf. Origins, pp. 187, n. 5, pp. 236 ff.
174. For biographical information about Ibn Abi Iayl&, 

see Ibn Sa'd, vol. VI, p. 358; Walci*, op., cit.. vol. 
Ill, pp. 129 ff. As for his legal thought, it has 
very ably analysed by Schacht to which little can 
be added. See Origins. pp. 270 ff., 284 f, 290 ff.

175. Origins, p. 290. Por its illustration, see 
ibid., pp. 290 f.

176. Ibid., p. 291. See for its illustration, ibid.. 
pp. 291 f.

177. See ibid.. p. 292 and nn.’ 2 and 3.
178. Ibid., p. 292. Por illustration,see loc. cit.
179. Origins. p. 292. Por its illustration,see loo. 

cit.. n. 4.
180. See Tr. I,. 123, 125, 133,-151, 152, 206, and 

often.
181. . Tr. I, 16, 39, 75, 83, 129, 148, etc.
182. Origins, p. 294.
183. Por Awz&'i’s reasoning,see Tr. IX. See also 

Origins, pp. 285 ff., 288 f.
184. See ibid.. p. 294. . ■

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

185.
186. 

' 187.

188.
188a.
189.
190.
191.
192.
193.
194.
195.

196.
197.

198.

199.

See ibid.. p. 295.
Loc. cit.
The following are merely for the sake of typical 

illustration. For detailed evidence, see Origins, 
pp. 296 ff.

Tr. I, 3. Cf. Jdmi* Saghxr. p. 107.
Tr. I, 13.
See Athcir Sh.. 481; Tr. I, 54, find often.
Tr. I, 17. .Of. ihid.. 53.
Ihid.. 130.
Ihid.. 107. 110.
Mabsut. vol.- XIV, pp. 116 f.
Tr. I, 45.
Ihid.. 21 f. Ahu; Hanxfah was so strict on this 1,111 * •

point that he considered the donation of undivided 
property to he void (ihid.,60 f.).

Ibid.. 32.
Tr. I, 134. See further ihid.. 55, 60, 66, 72, 

82, 83, 92, 93, 94, 96, 106, 108,-126, 141 f., 150.
See immediately below. This is the view of 

Schacht as well (Origins, p. 296). For Awza'i’s 
legal thought, see Origins, pp. 285 ff., 288 f.,
298.

For a comparison of the legal thought of Ahu 
Hanifah and Mfilfk, see. Muw.) Muw. Sh. j and Hu.i a.j,
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#  ' 558
. passim. See also below, pp. 341 ff,

200. Tr. IX, 14; Tabari, Ilditilctf al-Fugah£*. ed. 
Schacht, 76.

201. Tr. IX, 25; Of. UdrbilSf al-FugahS*. op. cit.. 
64. See further Tr. IX, 16, 20; Cf. IKhtilgf al- 
guqahd*. op. cit.. 34: Tr. IX, 27, and 33, 34; Of. 
Ikhtil^f al-Fuoahct*. op. cit.. 46; Tr. I, 201 where

s AAbu Hanifah consistently raises the question of 
competence of jurisdiction. See also Tr. IX, 41 
(where Abu Hanifah1 s doctrine followed by Abu 
Tfisuf, takes consideration of a relevant technical 
distinction).

202. Origins. p. 294.
1

203. hoc, cit.
204. . hoc. cit.
205. See,e.g., Tr. I, 32, and often. In Abu Hanifah

too we find attempts at the fusion of these two 
different ,elements.. This is evident from Abu 
Hanifah’s occasional use of istihsdn. and consi-< • ■■■ ■ i. i.w. ■ 1 ..r
deration of the political interests of the Muslims 
which underlies a number of his doctrines mentioned 
in Tr. I, 19; Hu.ia.j.. pp. 157 f., 208, 215 f., 
etc. On the whole* however, in Abu ?anifah the 
balance was tieted towards formal legal considera- 
tions.
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2 0 6 .

207.
208.

209.

210. 
211. 
212.
213.

214.

215.
216. 
217.

218.

219.

Ihis can presumably be explained by the fact 
that Abu Yusuf was a judge.

See above p. 332. 1
See Tr. I, 80 f., 99, 135} Sr. IX, 2, 19, 40, 

42. See also Origins. pp. 303 f.
Ibid.. p. 304. For evidence, see ibid., pp.

304 f.
See Tr. I, passim, and elsewhere.
For examples of istihs&i. see above pp. 302 ff.
See instances in Origins. p. 307.
Of. Origins. p. 310. For its evidence, see 

ibid.. pp. 307 ff.
See Tr. I, 103} Mabs-ftt. vol. XVT, pp. 129 £}

Tr. I, 107, 110; and Mabsfit.: vol. XI, p. 24, and . 
often.

For this, see below pp. 342 ff.
For this, see Tr. VIII, passim.
See, e.g., Muw. Sh.. pp. 244, 330, 331, 357; and 

Tr. Ill, 58} Tr. IX, 28;" Tr. VIII, 4, 6, 11, 12, 
14, 16.

Muw. Sh.. pp. 202, 236} Tr. I, 44;and Mabsfit. 
vol. V, p. 78.

See above pp. 335 Y. See also Tr. IX (-passim) 
with parallel passages in $abar£, Ikhtil£f al- 
FugahS’.
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220.^ : See Hujjai, -passim. This will he evident from
the examples cited immediately below.

221. Hu.ja.j. pp. 117 f. Of. a similar case ibid..
p. 119 (the question of zakeih on merchandise which
had lain idle for several years) •

222. Ibid.. pp. 130 f.
223. Ibid.. pp. 9 if*
224. Ibid.. pp. 11 f. He also brilliantly supports,

this by adducing two analogical arguments, see 
above p. 285. .

225. Ibid.. pp. 157 f.
226. Ibid.. pp. 173 ff*
227. For this Shayb&ni uses the term "tahakkum11.
228. Ibid.. pp. 198 f.
229. Ibid.. pp. 207 ff. Of. Muw.. p. 621, a tradition

from ’Umar b. 'Abd al-’Aziz supporting the doctrine.
230. , Of. ibid.. pp. 207 ff., and often.
231. Ibid.. pp. 209 f.
232. Ibid.. pp. 213 f.
233. Ibid.. pp. 222 f.
234. Ibid.. p. 225.
235. Of. a parallel case ibid.. pp. 213 f. The 

Kufian.reasoning in both the cases is the same.
236. Ibid.. pp. 235 f. Por another example indicat

ing the same attitude, see ibid., pp. 251 f*
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239. For the Kufian interpretation of the word 
tafarrua occuring in the tradition concerned, see. 
Hujai, p. 237 ff.

240. Ibid.. pp. 237 ff.
241. Ibid., pp. 214 ff. For ShaybSnx's reasoning

in refutation of the Medinese doctrine, who argued 
that the Medinese • judgment was based on excessive 
precaution, see ibid., p. 215* For the same in
dictment, see also ibid.. t>. 218, and elsewhere.

\242. . Such a transactions seems to have been neces
sitated by foreign trade which led to the use of 
several currencies. This seems to be evident from 
the tradition from MujShid cited in ibid.. p. 216.

243. Ibid., pp. 215 f. Ihis allegation is made fre
quently, see ibid.. jp. 216, 218, 221, 222, 225,
251 and often, specially in regard to the questions 
of sale and exchange *. ;

244. Ibid.. pp. 216 f.
245. For these scales, see Introduction, pp. 120 ff.
246. Hu.ia.j. pp. 173 ff.
'247 . Ibid... up. 134 f. For another example, see ibid..

pp. 188 f., and often.
248. For our remarks about the similarity between the
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legal theory of the Kufiahs and that of Sh&fi* 
see above Chapter- IV (passim). especially pp. 250 
and 267*

X
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CONCLUSION

1. Here the term legal has been used in its broader 
sense, and hence refers to the body of rules by 
which one is bound.

2. That is, if there is positive semantic evidence 
about the existence of a concept, we can confidently 
make an affirmative statement. But if, on the cont
rary, the semantic evidence of a concept is lacking,
this does not necessarily mean the absence of that

%
concept.

563
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APPENDIX I

The following is -the text of the letter written
fhy this writer to Prof. Schaoht, seeking hie classifi

cation on certain questions.

12/18 Bunder Hoad, Karachi.
January 26, 1966.

Dear Prof. Schacht,
Hope this letter finds you in enjoyment of good 

health and happiness.
Many thanks for your previous letter dated the 

11th September, 1965, answering my queries. My thesis 
has proved quite sticky. I hope the next month and 
early March will see its completion.

There are quite a few points on which I am urgently 
in need of your clarifications and guidance. I am sure 
you will not mind the trouble that I am giving you for 
which I thank you in advance. (All references are to 
Origins).

1. On p. 23 you write: "Traditions from the Prophet
are often superseded by traditions from Companions, 
or disregarded even without any apparent reason." 
The last part of the statement has not been

565

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

566
supported "by any evidence.

2. On p. 48 you remark: "Another easy method of
disposing of traditions from the Prophet was
to represent them as particular commands, appli
cable only to the occasions when they were 
given.... She examples adduced here are Medinese, 
but the Iranians also used this argument." You 
have not cited any examples with regard to the 
Iranians.

3. On p. 29 you write with regard to the Iraqians 
that: "traditions from Companions supersede
traditions from the Prophet...." I found scarcely 
any evidence for this during my reading, nor is 
there any example of it to be found in Origins, 
except the one you cite on p. 75 (ref. Khar&.i.
p. 99).
On p. 21 you refer to IKh.. pp. 34 ff., to Shdfi'i's 
argument against the Iraqians. I checked these 
pages hoping to find something in support of the 
above contention but found no examples of the 
supercession of traditions from the Prophet by 
those from Companions. Will you be so kind as to 
point out, even if very briefly, some of the glar
ing examples that you might have come across?

4. On p. 30 you mention the occasions when the Iraqians
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567
reject traditions from the Prophet and one of 
them is: "or simply for systematic reasons:
because the tradition in question would make the 
doctrine inconsistent." I found no evidence in 
Origins concretely supporting this conclusion.
On p. 21 you refer to IKh.. 30 ff. as an evidence 
of Sh&fi'i's allegation against both the Medinese 
and the Iraqians that they neglect traditions in 
favour of systematic conclusions. On which page 
does Sh&fi*i refer to the Iraqians?

5» On p. 29, n. 2., you refer to "Jr. IX, 40 and 
elsewhere" in support of your view that the 
Iraqians claimed that the Companions would not 
have been unaware of the practice and decisions 
of the Prophet. Tr. IX, 40, however, does not 
refer to the subject you have mentioned.

6. On p. 30 you write: "Shafi'i is justified in
charging the Iraqians with accepting traditions 
more easily from Companions than from the Prophet. 
(Ikh.. 345 f.)”. I looked up to IKh.. 345 but 
found no charge of that kind levelled against the 
Iraqians.
I wonder if there is any error in page-reference. 
The main purpose of my writing to you for the 

moment is to find out what concrete evidences you have
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for the statement that the Iraqians allowed traditions 
from Companions to. supersede traditions from the Prophet.

Heedless to say I will feel deeply obliged to you 
for your clarifications.

Yours sincerely, 

(Zafar Ishaq Ansari)
Prof. J. Schacht,348 Ivy lane,Englewood, H. J.,P. S. A.

On the following page is photostat copy of 
Prof. Schacht*s reply to the letter in which he gives 
further evidences in support of some of his conclusions.
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5 6 9

Columbia University in the City of New  York | ,\eu- Ymk.S. Y. 10027
618 ....
Fabmaxy 11, 1N4Ot?AI IM tUT O f MIDDLE EAST lA N & J A O li A '.O  C i l l l - M S

Soar Mr. Ananri,
It is quite impossible for no ooatlmihl'ly to look up my uotoe

of long ago for additional evidence for the ooncluslona I drear in 
■y "Origins" (with, msple evidence in the no tea), as I here now done 
for yon several tinea. If you are not convinced by what I hare a aid 
and by the evidence whioh I hove adduced, you hove only got to say 
ao. I aleo think that aeveral of yonr queries dhow that you hacve not 
read the texta to ihioh I referred, with fall underatending, e.g. 
5iHfi*T*s ooesaenta on Tr.IX.5 and Tr.IX.40. or Xbh.34 ff., or the 
important passage Drib.345 ff. (road "ff.” in plaoe of "f.", but I 
should not have erpeoted you to stop your reading with the seooad 
pegs, and not toike in %afi*X*a oommenta on p. 352 ff.). Die Iraqi an 
for whom you looted in rain in Ph.30 ff., ia the aott4Iedineee 
interlocutor of %afi*X (e.g. p.33, bottom).

For your benefit, I will mention a few additional references 
to the aouroes.
(1) TVhjaeat Tr.III.25
(2) DA..75 tit 2urq, III.24S
(3) Tr. 11.18(e); Ria.75: mxw.5is5-b.87
(4) lfaw.5iacrb.166; Tr.n.l6(b).18(a): Tr.III.ll .12.51; Tr.IX.34 
(6) Mtf&rl i.182.158; Muw.fiharb.79

I am afraid I cannot oontinue this oorxeepondemoe in future.
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APPENDIX II

USAGES OP SUNNAH IN PEE-ISLAMIC 
AND EARLY ISLAMIC ARABIC POETEX
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■ ■■ ■ J I ^^>*1 4JLw Lq5 mm <)■■■ .nwAfl q 5 Jj Îj>J 1 t L̂w
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( L — ĵr —  Y1 O ~(j:'-

'y* «1 ■■■■ ■ 9 ̂ 1 ̂ J l> L̂mJ y4ij 4 LmL am
(  ̂ —  A A —  (_̂'—

Jl ^  —  L

*JU> yj
n _ £)
*V* J&- *s
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vLoîJ S
cl ̂  Lw J 1a4U ̂ I
( fi\n „ jĵ _L̂ $t)
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-  1VV „  )

O U. I CH**^ $ j

(I —  *_)• .
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APPENDIX III 

TRANSLITERATION TABLE
Consonants. From Arabic -

* {initial: unexpressed 
{medial and final: 1 J d o* 4 ^  k

v  b j dh \ • J 1
c. t j r 5 . . ' f m
*2’ th j  z £  • j n

£ j \jr a L & 1 < h
£  1) jj-sh *-> f J w

£ kh <j* 9 J q i; 7

From Urdu - as from Persian except as follows:
t j d i &  o

£ kh j  r y in words from/Arabic. —  w
Persian —  w 
{Sanskrit - y

From Turkish - according to the Latin spelling current in Turkey.

Vowels, diphthongs, etc.
short: — a; —  ij —  u.
long: I S; > fi, and in Persian and Urdu also rendered by 3;

</I, and in Persian and Urdd also rendered by 3;_^__(in Urd3) S.
alif maqgurah: &.

S* mlong with tashdld: lya; x>* uwa.
. diphthongs: ay; aw.
tS* marbfltah: * ah; but in idSfah: at.
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ADDENDA

We have considered at some length the question of 
the occasional supercession of traditions from the Prophet 
by traditions from the Companions. We have also cited a 
few examples of that and have tried to explain them by 
placing them in their historical context (see above, pp. 
207 ff.). In his Origins Schacht has also referred to the 
same phenomenon and has stressed that both the Medinese 
and the Kufians practised this consistently. Schacht 
expresses his views on the question in a manner which 
suggests that it was a well-established principle of the 
Medinese and the Iraqians to have traditions from the 
Companions supersede traditions from the Prophet (see 
Origins, pp. 23 and 29 f.). With regard to the Iraqians, 
for instance, Schacht writes: "Shafi'i is justified in
charging the Iraqians with accepting traditions more 
easily from Companions than from the Prophet. . . ” (ibid., 
p. 30). While it is true, as we have seen, that this 
supercession did occasionally take place, it would be 
wrong to think that this was a full-fledged principle.
Such an inference would have been plausible only if the 
Companions were deemed to be invested with an authority 
higher than, or at least equal to, that of the Prophet. 
This obviously was not the case —  a fact which is proved
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by the reasons adduced by the ancient schools in self
justification whenever they disregarded a tradition from 
the Prophet in favour of one from some Companions or of 
a 'practice1 (see above, pp. 231ri£f.)* In addition to 
what Schacht has written on this question in Origins. he 
has adduced further evidences in support of his conclu
sion in his letter addressed to this writer (see above, 
appendix I). A brief scrutiny of his evidences on this 
question in respect of the Iraqians is being essayed in 
the following pages:

Schacht refers to the following passages: Tr. II,
18(e); Ris., p. 75 (Umm edition); and Muw. Sh.. p. 87, in 
support of his conclusion.

(1) So far as Tr. II, 18(e) is concerned, Schacht has 
taken the statement of Shafi*i at its face value despite 
the polemical context in which it was made. The question 
concerns the enforcement of certain punishments in which 
connection Shafi*£ cites a tradition from the Prophet 
which was transmitted by 4All, but was not accepted by 
the Kufians. Instead, adds Shafi*!, " . . .  hum yukhalifun 
hadha il& ghayr fi*l ahad *alimtuh min ashab al-nabi."
It is evident that in this instance Shaft*i is not even 
accusing the Iraqians of having traditions from the Com
panions supersede traditions from the Prophet.

(2) The second instance is a passage which occurs in
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Ris., p. 75 (Umm edition). Strangely enough, Schacht 
himself has referred to this passage in Origins (p. 110) 
in these words s "The Iraqian opponent states in Ikh.,
117 f. that no qiyas is valid against a binding tradition 
(khabar lazim). hut the word 'binding' is operative, and 
how this rule works in practice appears from Ris., 75, 
where the Iraqian opponent follows the opinion of Ibn 
Mas‘ud, which reflects the Iraqian doctrine, against an 
analogy drawn from traditions from the Prophet." (See 
also ibid.. p. 27). This interpretation of the passage 
concerned is quite accurate. Strangely enough, now the 
same passage has been adduced as an example of the Iraq
ians' supercession of traditions from the Prophet by those 
from the Companions..

It also seems significant, that in the passage 
concerned, in reply to Shafi^x's pointed question whether 
anyone had any authority against that of the Prophet 
(cf. its translation in Khadduri's translation of Risalah. 
Baltimore, 1961 A.D*, p. 323)» the Iraqian interlocutor 
of Shafi*x replied: "Ho, if it [i.e«, the tradition] is
established to be from the Prophet" (cf. loc. cit.).

(3) The third instance adduced by Schacht is a passage •
in Muw. Sh.. p.'87 (actually 87 ff.). The question con-

0\cems raising of hands while pronouncing takbir during 
the ritual prayer. Ibrahxm mentions a traditions from
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a Companion, Wa il, that he saw that the.Prophet raised 
his hands while pronouncing takbir during the prayer. 
Ibrahim does not follow this tradition and his reasons
are the followings "Perhaps he saw the Prophet only on --
that day so that he remembered this (practice) from the 
Prophet while Ibn Mas ‘ ud and his Companions did not 
remember it, for I have heard this from none of them"*
(See also Athar A.Y., 105; Ikh., pp. 214 ff.). What is 
actually involved in this case is that raising hands only 
-in the beginning of the prayer but not during it is the 
established religious practice of Kufa, where practices 
were supposed to be based on the precepts and practices of 
Ibn Mas'ud and ‘All. ..

Thus, the basis on which the Kufians rejected the 
tradition transmitted by Wa/il was that those twop.llust- 
ridu.s Companions of the Prophet could not have prayed 
in a manner different from that of the Prophet. It will 
be noticed that in the statement made by Ibrahim the 
paramountcy of the practice of the Prophet is clearly 
postulated.

In addition to these instances, we have ourselves 
briefly referred to above (see pp. 233 f«)> an important 
instance from Kharan (pp. 164 f«)» where Abu Yusuf men
tions that the punishment for drinking wine used to be 
40 stripes during the time of the Prophet and Abu Bakr;
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•that ‘Umar increased it to eighty; that while each of 
these constituted sunnah, the Kufian school was agreed 
in favour of eighty stripes.

A study of the traditions on this subject shows 
that during the time of the Prophet the quantum.of the 
punishment had not been definitively fixed. The Qur'Sn 
had, however, condemned drinking in very strong terms, 
denouncing it as a work of the Satan (V. 90. See also 
II. 219 and V. 91). No wonder, then, that the Prophet 
should have tried to punish those who violated the 
Quranic prohibition. Traditions mention that whenever 
such an offender was brought before the Prophet, he used 
to ask those who happened to be present on the occasion, 
to. beat him. The result was that people beat him with 
their hands, with pieces of cloth, with sandals, with 
plam-leaves. Even the number of blows does not seem to 
have been precisely fixed at forty. Instead of a definite 
round figure, the traditions in Muslim, Abu Dawud and 
Tirmidhi mention "around forty" blows. The alleged act 
of ‘Umar seems to have been, therefore, in the nature of 
making fixed and definite what was before him fluid and 
somewhat uncertain, a measure which seems to be in keeping 
with his attitude to administrative matters as a whole. 
(See, for a similar instance, pp. 257 f. above). More
over, while it is true that the earlier generations of
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Muslims considered themselves to be bound by the sunnah 
of the Prophet, they were freer in the use of their ra'y 
in applying it, as we have already noted (see above, pp. 
270 ff.). This fact seems to be corroborated by the 
traditions which assert that in the time of <Umar the 
habit of drinking, according to Bukhari and Ahunad b. 
Hanbel, had begun to spread, that’ this was brought to 
‘Umar's notice whereupon he consulted the Companions 
and increased the quantum of punishment to eighty stripes. 
(For these traditions, see Shawkani, Navi al-Awtar, vol. 
VII, pp. 49 ff.)«
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